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IN THE 
Supreme Court ·of Appeals of Virginia 
AT RICHMOND. 
Record No. 2611 
C. VAN DUYN AND Y. VAN DUYN, TRADING AS VAN 
DUYN &SON · . 
' 
versus 
J. H. MATTHEWS .AND H. ,R. WEBSTER., TRADING AS 
LEESBURG BULB AND FLOWE·R COMPANY. 
PETITION lt,OR A WRIT· OF' ERROR. 
To the Honorable Chief Justice and Justices of the Supreme 
Court of Appeals of Vir,qinia: 
Your petitioners, C. Van Duyn and Y. Van Duyn,-trading· 
as Van Duyn and Son, respectfully represent that they are 
aggrieved by that certain final judgment and order of the 
Circuit Court of Northampton County, Virginia, entered 
agains~ them on the 12th day of November, 1941, for $5~6.73, 
with interest from April 1, 1941, in proceedings held pursu-
ant to a notice of motion for judgment by· J. H. Matthews and 
H. R. vV ehster, trading as Leesbur.g Bulb and Flower Com-
pany, the plaintiffs in the C'ourt below; your petitioners he-
ing· the defendants in the said lower Court. A transcript of 
the record accompanies this petition, from which will appear 
the na.ture of the proceeding, the facts and circumstances out 
or which it arose, and the chief incidents of the trial. 
In said notice of motion for judgment claim was asserted 
for $586.73 with interest, for the sale price of certain gladioli 
flower bulbs. 
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Your petitioners filed in the court below a plea of the, gen-
eral issue, and a special plea of set~o:ff and. recoupment in the 
sum of $6,875.00, alleging failure in the consideration of the 
contract, breach of warranty, failure to ship and deliver th¢ 
quantity, kind and quality of the bulbs according to sample, 
and contract, whereby petitioners suffered damages, and lost 
profits they would have otherwise made. 
There was .a verdic.t and judgment for the amount sued for; 
in favor of the said plaintiffs, which the judge of the said 
2• lower. Court refused to set •aside, upon proper motion 
and grounds assigned, of which verdict and judgment 
your petitioners now complain. 
FACTS.· 
The plain.tiffs have their place of business at Leesburg, 
Florida, and petitioners are doing• business at Cape Charles, 
Virginia.. The chief business of petitioners is that of huy-
ing· and selling bulbs as wholesalers. . 
T.he contrae.t between the parties was initated by t~lephone 
conversations in Florida in February, 1941. Plaintiffs then 
sent to petitioners at · Cape Charles, Virginia, a sample of 
the -gfadioli bulbs. See testimony. and letter of plaintiffs, 
M. R., pp. 10, 11, 17, 18, Exhibit "A'', M. R., p. 20, Exhibit 
'' B '', :M:. R.., p. 21. 
Plaintiff:& testified that ''we sent him a sample of the bulbs 
we were digging and what he could expect to get.'' M. R., · 
p. 10. But plaintiffs further testified that they did not see 
the sample that was sent (M. R., p,. 18) and did not see the 
bulbs tJ:i_at were actually delivered to petitioners. M. R., pp. 
18, 25. '\You (plaintiffs) intended the bullJs you shipped to 
be equally as g·oocl as the sample! Yes, certainly." ·M. R., p. 
2& ' 
The sample bulbs upon receipt were examined by petitioners 
and two other bulb experts. M. R., pp. 36, 37, 56, 62, 67. The 
sample ibulbs were qf the .Jumbo size, and quality. M. R., pp. 
36, 56~ 62, 63, 67. 
Plaintiffs t,1er~upon agTeed to sell petitioners 1,000,000 
Pic.ardy and· 250,000 Flaming Sword bulbs according to the 
sample, rit $3.50 a. thousand, f. o. b. Bradenton, Florida. 1S:ee 
M. R., pp. 18, 20, 21, 22, 25, 26. The terms of payment as 
finallv agreed upon was $500.00 in advance for each truck 
load and the balance after delivery. M. R., p. 25. 
On March 20, 19·41, petitioners sent to1 plaintiffs a check in 
the sum of $500.00 for a truck. load of bulbs. The truck load 
of bulbs, !50,000 Flaming Sword ancl 117,000 Picardy, arrived 
in Ca.pe Charles on March 25, 1941. Petitioners had them 
/ 
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unloaded by their colored labor, and separated the bags ac-
cording to the two varieties of bulbs. On Ma~h 28, 1941, 
3* petitioners, upon •advice of their bank, stopped payment 
of the check, after finding that the -bulbs received were 
not of the kind, quality and size as the sample by which they 
bought the bulbs. On the same date they- wrote to plaintiffs, 
advising them that the bulbs received '' are not up to sample,'' 
reqirnsting them'' to fill the contract." See ~I. R., p. 24. Two . 
disinterested bulb experts examined the truck load of bulbs 
and thev test1fied the ·bulbs had '' core rot'' and were smaller 
than the size of the sample. M. R., pp. 63, 66, 68. . 
On March 26, 1941, plaintiffs· wrote to petitioners that on 
account of "unfavorable" weather for "curing· out bulbs'', 
it mig·ht be April 15th before the next load of bulbs would 
be in "piroper condition for shipment". M. R., p. 23. 
Petitioners were unable to sell the bulbs because of their 
size-not up to sample-and becanse, of their '' base rot" or 
"eore rot". The bulbs planted proved worthless. All the 
bulbs were a total loss to petitioners. 
From the latter part of March through April and May, 
194l, there wa.s a decided rise in the market price of! the bulbs 
like the sample. 
On March 14, 1941, plaintiffs wrote to petitioners '' that we 
have three other parties who want a good portion of these 
bulbs''. M. R., p. 22. · 
O:p. March 17, 1941, petitioners replied to this letter, stat-
ing, "we do not understand what you mean to have three 
other parties who want the bulbs. We accepted one million 
Picardy and 250,000 Flaming Sword as you offered us". M .. 
R., P~ 25. 
THE ASSIGNED ER.R.ORIS. 
1. Because the verdict is contrarv to the law and the evi-
dence. .. 
Under the fami11ar rule of the Court on appeal from a 
judgment entered on a verdict for the plaintiffs, the plaintiffs 
are entitled to have the conflict in the evidence . resolved in 
their favor, and to have the evidence review in the light most 
favorable to them. With this rule in mind, we may proceed t::, 
examine the evidence in this case. 
There is no conflict in the evidence as to the admission of 
the plaintiffs tha.t they sent a sample of the bulbs to the peti- · 
tioners, that they ''intended the bulbs they (you) shipped 
4 * to be equally as good as the sample~'' *''We sent them 
a samplel <;>f the bulbs we were digging and what he could 
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expect to get,'' so testified the plaintiffs. The question the~ 
arises, were the bulbs actually shipped by the plaintiffs 
equally as good as the sample? What is the answer of the 
plaintiffs? Only two witnesses testified on behalf of the 
plaintiffs, D. B. Webster,· one of the partner plaintiffs, ~nd 
E. A. Spears, the driver of the truck that hauled the bulbs. 
Webster testified (M. R., p. 18): "Did you see the sample 
that was sent? A. No, sir. Q. Did you see th~ bulbs that 
were actual\y delivered to Van Duyn & Son? A. No,. sir." 
As to iSpears, he never saw the bulb sample, nor did he in-
spect the bulbs he hauled. His interest went no further than 
the transportation of the bulbs. 
Have the plaintiff's proved by a preponderance of the evi-
dence that the bulbs they delivered were equally as good as 
their sample, not only in size but in kind and quality? The 
burden of proof is upon the plaintiffs. The plaintiffs were 
required to prove by a preponderance of the evidence that 
the hulbs_ they delivered to Van Duyn & Son were equal in 
kind, qualit.Y and size to that of the sample. Regent Waist 
-Oo. v. Morriso1v Dept. Store Co., 88 W. Va. 303, 311, 106 S. E. 
712. 
If the plaintiffs did not Ree the sample, if they did not see 
the bulbs they delivered, how can they prove in the first place 
they delivered bulbs equally as good as the sample, in kind, 
size and quality? Petitioners contend that the plaintiffs· have 
noi: proved their case by a preponderance of the evidence as 
the law requires. Ta1ere is no conflict of evidence to resolve 
in favor of the plaintiffs. The plaintiffs have not adduced 
the necessary evidence to be reviewed in the light most favor-
able to them. 
Against the admission of the plaintiffs that they did not 
see the sample sent and did not see the bulbs that were de-
livered, there is ·the positive, direct and overwhelming· evi-
dence of the petitioners that the bulbs they received were not 
as good as the sample in kind, size and quality, 1but on the con-
trary, were smaller and diseased. Not only did both petition-
ers, Van Duyn and his son, see and examine the sample, but 
two other bulb experts examined the sample. These bulb 
experts had no intermit in the case whatever. All •four 
5 * of these witnesses testified that the sample bulbs were 
of the .Jumbo size and were free from disease, "oore 
rot" or '' base rot". 
And not only did these four witnesses see the sample bulbs 
but they saw the bulbs that were aetually delivered to Van . 
Duvn & Son. T·bese same four witnesses testified that the 
bulbs delivered were smaller in size and inferior in quality 
to the sample bulbs .. 
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When we weigii the positive'1 adequate and conclusive evi-
dence of the petitioners,-not denied by or in conflict with the 
evidence of the plainti.:ff s--against the negative, · inadequate 
and inconclusive evidence of the plaintiffs, there is no con-
flict of evidence to be resolved in favor of the plaintiffs, no 
evidence to be reviewed in a light most favorable to the Dlain-
tiffs. 
The familiar rule, requiring that the conflict in evidence be 
resolved in favor of the party for whom the jm:y rendered 
the verdict, and requiring the evidence to be interpreted in· 
its most favorable light to him, does not afford a way for 
extricating the plaintiffs from the consequence of their fail-
11re to prove their case. Perry v. Dixie Guano Co., 175 Va. 
42·6, 9 S. E. 2d. 302. 
The verdict is unsupported by ancl a.g·ainst the decided 
weight of the evidence, and is plainly wrong. 
It is as o·blig·atory upon the Court to set aside· and reverse 
a verdict and judgment, based upon inadequat~ and incon-
clusive evidence, as it is to uphold and affirm such verdict and 
judgment which is in accord with the _evidence. 
2. Because the Court erred in giving instructions 1, 3 and 
6 on behalf of the plaintiffs. 
Instruction 1 told the jury that if petitioners accepted the 
bulbs when they were delivered to them, then they had to :find 
a verdict in fa.vor of the plaintiffs for the amount su,ed for. 
This instruction whollv ignores the fact tha.t the bulbs were 
sold by sample, completely ignores the law of warranty gov-
erning such a. sale, denies the right of petitioners to rely upon 
the warranty, which survives ac.ceptance and gives a right 
of action for damages for breach of warranty, although they 
may have accepted the bulbs. Acceptance of title does not 
as a matter of law indicate a waiver of the claim for damages 
for the inferior quality of the bulbs, nor does the taking 
6~ •of title warrant the conclusion that petitioners a.greed to 
acc.ept the bul1bs in full satisfaction and release of the 
contracted oblig·a.tion of the plaintiffs. Use or acceptance of 
the bulbs, with lmowledge of defects and without notice to 
the plaintiffs, may be evidenee of waiver of defects but such 
does not establish a waiver as a matter of law. This instruc-
tion ignores any notice of complaint petitioners gave to plain-
tiffs as to the inferior quality and size of the bulbs to the 
sample, and bases the whole case on the fact of acceptance 
and precludes every defense of petitioners. Under the in-, 
struction the jury had to find a verdict for the amount sued 
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for and regardless of the value of the bulbs as compared with 
the sample and contract value. 
This instruction is in direct conflict with other instructions 
1 given. 
What is the evidence .as· to acceptance of the bul1bs f 
On behalf of the plaintiffs the buck driver testified that 
Y. Van Duyn was present when the sacks of bulbs were re-
moved by .neg-roes from the truck in a little warehouse, and 
that Van ~Duyn ''stacked then~ (sac.ks) on the floor as he 
wanted them,_" that "when we first opened the truck he (Van 
Duyn) examined maybe two, three or four sacks-this is 
estimating now-and ordered the negroes to go ahead with 
the unloading, and during the time the whole entire lot was 
being unloaded he was checking· and counting as they came 
off and in the meantime he would look in a sack here or· 
there, maybe twenty or twenty-five sacks. Q. Did Mr. Van 
Duyn ever say to you at any time, ·or to anyone else there, 
that the bulbs were not satisfactory! A. He didn't mention 
that part to me whatever. Q. You never did l1ear him say the 
bulbs were not satisfactory! A. No, it wasn't mentioned 
while I was there unloading· the truck.'' M. R., p. 30. 
Y. Van Duyn testified, '" A. "When the truck load came in 
my foreman wasn't there and I went to the warehouse myself 
with a couple of colored people. There was two different 
kinds, so I told them hold them separate, you know, and that 
was all what I do on the whole load that day. When my fore-
. man comes in the next day we go over there the next day and 
see that the bulbs are not. according to sample. They w~re 
only number ones and they were supposed to send 
7• ""Jumbo, and for tha.t reason we see there was only Num-
ber one and I wasn't so f a.r that I see· the disease directly 
and I go to the Bank and told Mr. King· in the bank, I said 
'' So and so sold· me these bnlibs and they are not as the sample 
and he sold them for Jumbos. I said what can I do about 
that and he said for that reason you have the rig·ht to stop 
the check. '!'hat was the reason I stopped the cheek.'' M. R., 
pp. 37ll 38. 
'!Th.e bulbs arrived in Cape Charles on March 25, 1941, _and 
on Mareh 28, 1941, JJetitioners stopped payment on their 
check and wrote a letter to plaintiffs, (Exhibit "G'', M. R., 
p. 24), advising·, '' These bulbs are not up to sample, we still 
have the sample on hand and also your letter of Februa.ry 
15th so tha.t you have to deliver up to sa:r;nple.'' 
"It' is generally recognized in c.ase of a sale by sampl~ 
that there is a warranty th~t the bulk of the commodity is 
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equal to the sample or at least that the sample exhLbited is' a 
fair sample of the commodity." 24 R. C. L. 207. An express 
· warranty. 24 R. C. L. 208. 
"According to the better view the fact that the buyer pays 
the price after notice of defects in the goods constituting a 
breach of the seller's warrantv does not constitute a waiver of 
the breach as as to preclude him from maintaining an action 
therefor." 24 R. C. L. 239. 
·''The fact that the huyer has resold the property in no way 
affec.ts his right to maintain an action for the seller's ibrea.ch 
of warranty.'' 24 R. C. L. 240. 
''It is a well settled general rule that a. buyer may retain 
the goods sold and maintain an action for damage.s for breach 
of the seller's warranty, and is not required to return or to 
offer · to return the g·oods. The warranty is an independent 
contract, and when broken may be sued like any other violated 
contract. This is held according to the better view to include· 
the warranty of general conformity of bulk to sample where 
the sale is made by sample.'' 24 R. C. L. 249. 
In Newbern v. Joseph Bake1· db Co., 133 S. E. 500, 147 Va. 
996, this Court held: '' Should a wholesale dealer purcha.se 
·a ear load of No. 1 apples for resale the grower to pack, he 
might reship .this car without examination relying upon the 
good faith of his vendor, and, if the apples turned out 
s•. to be culls, 1)1,he could r~cover _damages therefor. He 
might do more~ He might inspect them and accept 
them, thoug·h they did not come up to the warranty, and sue 
for damages. The ri.ght to recover damages in such cireum-
stance1:1 is sustained by the weight of authority and is no 
longer an open question in tllis state. ~ * * · 
''In Benjamin on Sales (5th Eng. Ed.) 1006, it is said: 
'The second proposition that the buyer may, after receiving 
and accepting the goods, bring his action ( or set up his 
counterclaim, per Brett, L. ,T., in Thomsmi v. 8. E. Rv. Co. 
(1882), 9 Q. B. D. 320, at 330) for damages in case the quality 
is inferior to that warranted hy the seller, needs no authority. 
It is (so enacted by the Code, 11 (la), and sec. 53 (1) ), taken 
for granted in all the cases, there being nothing· to create an · 
exception from the general rule, that an action for damages 
lies in every case of a breach of promise made by one man 
to another for. a good and valuable ~onsideration.' . · 
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"In Williston on Sales (2d Ed.) 485, it is said: 'What 
is here insisted upon is that the mere fact that title to the 
goods has been accepted does not, of itself warrant the con-
clusion that the buyer has agTeed to surrender a claim against 
the seller because the latter failed to perform his promise. The 
, ,view here advocated, that acceptance of title does not as 
matter of law indicate a waiver of c.laims for inferior quality 
of the goods, is supported by a larg~ number of decisions in 
the United States, and is the unquestioned law of England.' '' 
In Jacot v. Gross1nan. Seed a.nd Supply Co., 78 S. E. 64f:>, 
115 Va. 90, this. Court quoting from 2 Mech um on Sales, sec. 
1395, said: "The express warranty survives acceptance, and, 
by the great weight of authority, gives the buyer a remedy not-
withstanding the defects were visible or open to dis~overy at 
the time they were received. The buyer may reject them, but 
he is not compelled to do so~ he may retain them and rely upon 
the warranty.'·' 
And quoting further: 
"In Zabriskie v. Central Vermont R. Co., 131 N. Y. 72, it 
is ~aid: 'Upon an executory sale of goods by sample, with 
warranty that the goods shall correspond with the sample, 
the vendee is not precluded from claiming and recovering 
clama.ges for breach of warranty, although he has ac-
9:0 ceptecl the goods after an *opportunity for inspec-
tion.' * * • 
"In Minnesota Thre8her Mfg. Co. v. Han.son, 3 N. D. 81, 
the court said: 'The retention and use of the property, with-
out notice (to the seller) of defects, under the great prepon ... 
deranc-e of the later, aiid as we think better, authorities, af-
fects only the right to re.scincl. The buyer may still rely upon 
the breach of warranty to defeat a recovery, in whole or in 
pa.rt. in an action brought by thP seller to recover the pur-
chase price. Continued use of the property, with knowledge 
of defects, and without notice or complaint to the seller, may 
be more or less persuasive as evidence of waiver of defects, 
but cannot establisl1 such waiver a.s matter of law.' 
''1See Williston on Sales, sections 488 and 489, where the 
rule is stated, that 'acceptance of title does not, as matter of 
law. indicate a waiver of claim for inferior quality of the 
~wods. is supported by a large number of decisio,ns in this 
country, and is the unquestione¢1 law of Eng-land.' 
''We are of opinion that this view is supported hy the 
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better reason as well as by authority, but that while the merely 
taking of title to the goods does not warrant the conclusion 
that the buyer has ag-reed to take them in full satisfaction 
of all the seller's obligations, the retention and use of the 
goods for a considerable })eriod without any complaint war-
rants a strong inference that the goods are either what the 
,contract called for, or that the buyer is satisfied to accept 
them instead of such goods; and that for this reason it is 
important to give prompt notice of any defects whic.h may 
exist.'' 
In Lath.ani v. Powell, 127 Va. 382, this Court held: "In the 
ease then of a warranty. of quality, attendant upon an execu-
tory sale of chattels, such as is involved in the case in judg-
ment, the vendee may ac.tually receive the possession of the 
subject of the sale and retain such possession and appropriate 
the g·oods to his own use~ 'without assenting· that they are 
the ones eont.emplated by the contract.' 2 Mee.hem on Sales, 
sec. 1370. The mere receiving does not, as a matter of 
law, imply the '~cceptance' of the goods, in the sense that 
the buyer has assented to the appropriation of .the 
10~ specific *goods to the contract-which is one of the four 
essential elements of importance necessary to complete 
the cpntra.ct of sale. Idem,, secs. 1364, 1369, 1370. But, in 
such ease, the conduct of the vendee, when or after the goods 
are delivered, upon his inspection of them, where the defect 
in the g·oods is obvious, or would be disclosed by reasona!bie 
inspection, with respect to giving notice to the vendor that 
the goods are unsatisfactory, may be of importance as bear-
ing on the mental attitude of the vendee in the premises-i. e., 
upon the question of whether he has by his c.onduct at suoh 
time evidenced a waiver of his right to thereaft~r insist on 
the warranty; and also upon the question of estoppel, which 
often arises in such cases-i. e., whether the vendee by his 
conduct in failing· to notify has misled the- vendor to the 
prejudice of the latter. 
"(11) In the case in judgment, how·ever, we have the 1.m-
controverted fact that immediately on the coming of the cattle 
into the possession of the vendee and his inspeotion of them, 
the vendee wired the vendor, 'C'attle not g·ood as represented 
Y 011 had better come and help sell them.' This circumstance. 
about the existence of which there is no controversy, accom-
panied and explained the retention of the possession, and 
disting·uishes the case in judgment a.nd renders it one in 
which the conduct is such that the jury could not have in-
ferred tl1erefrom that the conduct of the vendee in retaining 
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and selling the cattle was such that he waived his rig·hts un-
der the implied warranty· aforesaid. He-nee, 1Jio' instruction 
to the jwry on that subject was or would be prope,- in thet. 
case before us." (Italics ours.) 1 
Where seed potatoes, thoµgh failing to measure up to war-
ranty,· were actually used by purchaser, he must pay actual 
value at time of delivery. Moon v. Washi'ngton, Beaufort 
Land Co., 147 Va. 912, 919, Va. and S. E. Digest1 p. 782 .. 
In Latham v. Powell, supra, an· instruction similar to in-
struction 1 in the instant case was held error. 
How can instruction 1 be reconciled with instruction F, the 
latter telling the jury if the bulbs delivered were ~ferior to 
, the sample, Van Duyn and Son were entitled to recover 
11 • damag·es measured by the differenc.e between •the value 
of the bulbs delivered and the value had they been equal 
to the sample T Instruction 1 tells the jury they must find for 
plaintiffs in the amount sued for, without regard to the value 
of. the bulbs, if petitioner accepted them. 
· How can instruction 1 be reconciled with instruction B, 
which permits recovery of damages for breach of warranty! 
How can instruction 1 be reconciled with instruction E, 
· -which tells the jury they can find for Van Duyn & Son if the 
bulbs were inferior in grade and quality to the sample! 
Instruction 3, given at the request of the plaintiffs, is sub-
ject to the same objections as instruction 1 and to assign 
them and cite the authorities again would serve no useful 
purpose. , . 
As already stated if the ,Jury believed Van Duyn & Son 
aooepted the bulbs, '' That the defendants exercised any oo-
tion of ruling over said bulbs or did any other act amount-
ing to acceptance of them then such acceptance is a waiver 
of any objection to the quality of said bulbs and the failure of 
the quality' will 1iot afterwards avail him as a defense'', then 
tJ1e jury had to find the verdict for the plaintiffs. This in-
struction precludes the right of Van Duyn & 1Son to rely upon 
the warranty and to recover damages for breach thereof. 
'' Any act or. ruling over said bulbs'' cannot establish '' a 
waiver of any objection to the quality of ·said bulbs'' as a 
matter of law. The taking of title to the bulbs, '' any act of 
ruling· ovet' said bulbs", does not warrant the conclusion that 
the petitioners agTeed to take th~m in full satisfaction of the 
obligations and warranty of the plaintiffs. Such instruction 
· ignores any complaint or notice petitioners gave to plain-
tiffs. Instruc.tion 3 is in direct conflict with the instructions 
given a.t the; request of Van Duyn & Son. Instruc.tions 1 and 
3 are in irreconcilable conflict with other instructions given. 
M. R., p. 70. 
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Instruction 6, .given at the request of the plaintiffs, is also 
subject to the same objections as instructions 1 and 3. 
12"' · *That portion of the instruction 6 providing· that the 
exercising of "any act of ownership" over the bu1'bs, 
or doing· '' any act amounting to an acceptance'' of the bulbs, 
·constitutes "a waiver of any objection to their quality and 
the failure of their quality'', and precluding· any defense 
thereto by Van Duyn & Son, is the same as instructions 1 and 
3, and, of course, is subject to the same objections and 
gTounds. Instruction 6 precludes the right of Yan Duyn & 
Son to rely upon the warranty and to recover damages for 
breach thereof. Like instructions 1 and 3, instruction ·6 is in 
irreconcilable conflict with the instructions given at the re-
quest of Van Duyn & Son. 
All three of these instructions preclude the jury from pass-
ing· on the question whether, under all the circumstances, Van 
Duyn & Son accepted the bulbs and by so doing intended to 
waive their rights under the warranty. Whether Van Duyn 
& Son intended to waive their rights is a question of fact' 
for the jury to pass upon. M~ R., p. 80. 
· It would be repetition to repeat the objections and to cite 
the authorities again to show this instruction is error. 
3. Because the court refused to give instruction B-a as re-
quested by petitioners and giving said instruction as am~nded. 
The instruction as given and as offered differed only in the 
following·: '' Althoug·h you may , believe from the evidence 
Van Duyn & Son accepted the bulbs after inspection.'' The 
portion quoted was stricken out by the Court. 
To the Court's refusal to give Instruction B-a, Van Duyn 
& Son objec.ted on the ground that they had a rig·ht to rely 
on the warranty of sale and to claim and recoyer damages 
for breach thereof, even thoug·h Van Duyn & Son accepted 
the bulbs after inspection. The warranty survives accept-
ance ; and if they accepted the bulbs, they did not there'by 
waive their rig·ht to rely on the warranty. They could 1~e-
ta.in the bulbs and still re·ly upon the warranty and recover 
damages for breach thereof. 
It would be mere repetition to cite the cases again holding 
that Van Duyn & Son could accept the bulbs, rely up9n the 
warranty and recover damages for breach thereof. 
13#.y 8 4. Because of all other errors apparent on th~ fact! 
of the record. 
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It is apparent that the C'ireuit Court held with the conten-
tion of plaintiffs that if Van Duyn & $on accepted the bulbs, 
they waived and lost all right of recovery for any inferior 
quality of the bulbs, and that Van Duyn & Son had to pay the 
fllln.oWJit sited for reg·ardless of the value of the bulbs, and 
reg'.arclless of the warranty of the sale thereof by sample. 
The Court held that acceptance ipso facto released plain-
_tiffs from all obligations to furnish bulbs equally as good as 
the sample. The Court so instructed the jury. The jury, 
under the instructions, had to ignore the evidence that the 
bulbs delivered were not equal to the sample in kind, quality 
and size. The jury had but to pass upon one question: Did 
Van Duyn & rSon acc.ept the bulbs? If so, Van Duyn & Son 
must pa.y the f'ull amount s'lled for, the full sale price of the 
bulbs, regardless of the inferior quality and failure to equal 
the sample. The jurv c.ould not have considered the value 
of the bulbs, any loss to Van Duyn & Son, the special plea 
of loss and damage, for the jury were told to consider only 
the question of aceeptance of the bulbs. The :first instruc-
tion the jury heard told them that if Van Duyn & Son '' ac-
cepted the bulbs when delivere(l to him near Cape Charles, 
Virginia, then you must :find a verdict in favor of the plain-
tiff for the amount sued for." (italics ours) Instruction 1. 
OONCLUSION. 
The presumption is the jury heeds, rather than ignores, the 
Court'8 instruction. No 1r.folk. and 1W. Ry. Co. v. White, 158 
Ya. 243. 
Your petitioners respectfully contend and submit that the 
judgment of the lower court in this case should be reversed, 
that it should be remanded to the Circuit Court of Northamp-
ton County, Virginia, for a new trial for the foregoing rea-
sons assigned, as well as for others appearing on the face of 
the record, and respeetfully pray that they be awarded a 
writ of error from, and supersedeas to, the judgment com-
plained of, pending the review of the reoord by this Court; 
that this petition for writ of error may be read in addition, 
as your petitioners' opening brief, for which said petitioners 
intend it; and that your petitioners may have such further 
relief in the premises as may be proper. 
14* * A copy of this petition was mailed on the 6th day of 
March, 1942, to Mears and Mears, at Eastville, Virginia, 
who were the attorneys appearing for the plaintiffs in the 
trial of this case before the Circuit Court of Northampton 
County, Virginia. j 
I 
I 
f 
\ 
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This petition will be filed with Justice C. Vernon Spratley 
of the Supreme Court of Appeals of Virginia. 
Counsel for your petitioners desire to state orally the rea-
sons for reviewing the judgment and action of the lower court 
hereinaibove complained of. 
Attached to and made a part of this petition and opening 
brief is a suhject index and table of citations with cases al-
phabetically arrang·ed. 
Respectfully submitted, 
W. A. DICKINSON, 
Cape Charles, Va., 
Counsel for Petitioners. 
C. VANDUYN AND 
Y. VANDUYN, 
trading as Van Duyn & Son. 
C. VANDUYN, 
Y. VANDUYN, 
By Counsel. 
I, the undersigned attorney, of Cape Charles, Virginia,· 
duly qualified to practice before the Supreme Court of Ap ... 
peals oi Virginia, do certify that in my opinion the judgment 
complained of in the foregoing petition is erroneous and 
should be reviewed and reversed by the Supreme Court of 
Appeals of Virginia.. 
Given under my hand tllis, the 6th day of March, 1942. 
W. A. DICKINSON. 
Received March 9, 1942. 
M. B. WATTS, C[erk. 
April 8, 1942. Writ of error and S'ltpersedeas .awarded by 
the court. Bond $1,000. 
M.B.W. 
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RECORD 
VIRGINIA: 
. In tha Circuit Court of Nortl1ampton County. 
I • 
J. H. Matthews and H. R. Webster, trading as Leesburg Bulb 
and Flower Company 
v. 
Y. Van Duyn and C .. Van Duyn, trading as Van Duyn & Son 
Pleas before the Circuit Court of Northampton Ccnmty, 
on the 12th day of November, A. D., 1941.. 
Be It Remembered, that heretofore, to-wit: on the 5th day 
of May, 1941, came J. H. M~tthews and H. R. ·webster, trad-
ing as Leesburg Bulb and Flower Company, and filed in the 
Clerk's Office of this Court their Notice of Motion for Judg-
ment against Y. Van Duyn and C. Van Duyn, trading as Van 
Duyn & Son, which is in the following words and figures, to-
wit: 
To: Y. Van Duyn and C. Van Duyn, trading as Van Duyn & 
Son 
There is due to us from you, the sum of Five Hundred · 
Eighty Six Dollars and Seventy Three Cents ($586.73) with 
interest from Ap,ril 1, 1941 for certain bulbs sold and delivered 
you as pelf statement of account hereto attached, which is made 
a part of this notice. 
Notice is the ref ore hereby given you that we will on the 19th 
day of May, 1941, move the Circuit Court of North-
-page 2 ~ hampton County, Virginia for a judgment and award 
or execution against you for said sum of $586.73 
with interest and cost as aforesaid. 
The plaintiff alleges that it is a non-resident corporation 
and not required to list the evidence of indebtedness for taxa-
tion br pay taxes thereon in the state of Virginia. · 
. Given under our hands this 1st day of May, 1941. 
J. H. MATTHE.WS and 
H. R., WEBSTER 
trading. as Leesburg Bulb and 
Flower Company 
By MEARS & MEARS 
Their Attorn~ys. 
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To Y. Van Duyn & C. Van Duyn, trading as Van Duyn & Son 
Cape Charles, Va. . Terms-Net Cash 
I 
Date DETAIL Amount 
. . 
March 22, 1941-117 Bags, 117,000 Picardy Bulbs @ . 
$3.50 per M $409.50 
50 Bags 50,000 Flaming.Sword Bulbs@ 3.50 per M $175.00 
Protest fee on check protested for non-payment and 
telegram 2.2a 
Total amount due ... ·-······-··---··-···-···-···-···--········-··- $586.73 
page 3 ~ 8 pecial Plea: 
The said defendants by their attorney, come and say that 
hef ore and at the time of the commencement of this action 
and filing of tp.is plea the said plaintiff~ were and still are ~n-
debted to the said defendants in a large sum of money, to-
wit, the sum of $6,875.00 for damages, for this, to-·wit, that 
heretofore, to-wit, in the months of February or March, 1941, 
the plaintiffs agreed to sell to the defendants and the defend-
' ants agreed to buy of and from the plaintiffs one million 
Picardy and two hundred fifty thousand Flaming Sword bulbs, 
of the kind and quality of the sample furnished by plaintiffs 
to defendants before the sale as aforesaid atthe price of Three 
. and 50/100 ($3.50) Dollars a thousand, and warranted that 
the quality and kind of the ,bulk of said bulbs would be equal 
to that of the sample, payment for and delivery of said bulbs 
as agreed upon between the said parties, which sa_id sample 
and warranty wa.s material and upon which the defendants 
relied, but the defendants disregarded their promises, under- , 
taking, agreement and warranty with the defendants to ship 
and deliver the kind and quality of the bulbs accordin~ to 
sample aforesaid, and delivered to defendants one truck load 
of. bulbs not of the kind and quality of the sample by which 
the sale was made, and on the contrary were of an · 
page 4 ~ inferior quality and kind and worthless, so that the 
defendants a.nd their customers refused to 'pay for 
the said truck load of lmlbs for reasons as aforesaid and ::is 
hereinafter stated, and the defendants called upon plaintiffs 
to deliver the quantity of bulbs ordered as aforesaid and ac-
cording to sample a.s aforesaid, and because of the failure of 
the plaintiffs to perform and carry out their promises, under-
takings, agreement and warranty with the defendants, as 
af oresa.id, the def enda.nts lost all of the profits tha.t they would 
l1ave otherwise made had the plaintiffs delivered or offered 
16 Sup1·eme Uourt of Appeals of Virginia 
to deliver the kind, grade and quality of the bulbs, which they 
had agreed to sell a.nd deliver to the def enda:nts, and f1:1rther 
the defendants lost the $140.00 paid for the transportation of 
said truck load of bulbs and other costs and expenses inci_dent 
to said bulbs, and this the defendants are ready to verify. 
vVheref ore they pray judgment if they ought· not to re-
cover according to the statute in such cases made a~d pro-
vi~ed of and from the said plainti:ff s the sum of $6,875.00 
which said amount is the amount that defendants are entitled 
to recover of and from the plaintiffs in excess of the alleged 
amount the plaintiffs are entitled to recover of and from them. 
page 5 ~ VANDUYN AND SON 
By Y. VAN DUYN 
C. VANDUYN 
And on the same day the Court entered the following order: 
This day came the parties by their attorneys, and the de-
fendants by their attorneys plead non assumpsit and also 
tendered their special plea of set-off and recoupment, and 
asked for a judgment-over. To the filing of said plea, the 
plaintiffs objected; which objection being overruled by the 
Court, the same was received and filed. And thereupon, the 
defendants plead the general issue as to the set-off, to which 
· the defendants replied generally and joined issue. Thereupon, 
came a jury of seven (7), formed according to law, to-wit: 
C. D. Bull, A. G. Dunton, Cleveland Belote, Charles E. Jones, 
Charles P. ·wyatt, J. E. Crowder, and T. Lucius Cobb, who 
were sworn on their TT oir Dire and found free from just cause 
of exception, and were also sworn to well and truly try the 
issue joined. And after having heard the evide~ce and argu-
ments of counsel, were sent out of Court to consult of their 
verdict. And after some time returl}ing into Court, returned 
the following verdict: ''vVe, the Jury, find for the plaintiff 
the sum of $586.73, with interest from April 1, 1941, and 
costs''. 
And thereupon the defendants moved the Court to set aside 
the aforesaid verdict of the Jury, and grant them a 
page 6 ~ new trial on the following grounds : , 
1. Because the verdict is contrary to the law and the evi-
dence. · 
2. Because the Court erred in giving instructions 1, 3 and 6, 
which it did give for the plaintiffs, to the giving of which the 
defendants dulv excepted. · 
3. Because the Court refused to give instruction B as re-
'C .. and Y. Van; Duyn v. Matthews and Webster 17 
quested by defendants and giving said jnstruction as amended, 
to which the defendants duly excepted. 
4. Because of all other errors apparent on the face of the . 
1-ecord. 
,'\lmch motion behlg fully argued by Counsel, was over-
rule~ by the Court, to which ruling of the Court the defend-
.ants by counsel excepted. 
Thereupon, it is considered by the Court that the plaintiffs 
recover of the defendants the sum of $586.73, with interest 
thereon from April 1, · 1941, until paid, and their costs by them 
.about their suit in this behalf expended. 
MEMO: 
The defendants, by counsel, representing to the Court that 
they are aggrieved by the aforesaid verdict, and judgment, 
.and desire to present a petition to the Supreme Court ,of Ap-
peals of Virginia for a Writ of Error and S1t1per-
page 7 } sedeas, it is ordered that execution upon said judg-
ment be suspended for a period of sixty (60) days 
from the date hereof, provided the said defendants, or some 
one for them, enter into a bond before this Court, or its Clerk 
in his office, in the penalty of Two I-lJllldred Fifty Dolla:rs 
($250.00), conditioned according to law, with surety thereto 
deemed sufficient by this Court, or its Clerk. 
And on another day, to-wit: January 9, 1942, the Judge, 
in vacation, entered the following order· 
This day came the plaintiffs and defendants by counsel, 
and the defendants tendered to the Judge a stenographic 
transcript of the record in the above case, which they prayed 
might be certified, signed, sealed and made a part of the 
record, and the court .certifies the same to contain all the evi-
dence adduced together with true copies of all the exhibits 
offered in evidence, all the objections to the evidence, or any 
part thereof, offered, admitted, rejected or stricken out, ~nd 
all the instructions granted or refused and the objections to 
the rulings thereon, and all other incidents of the trial of this 
case ; all of which has been done accordingly this 9th day of 
.January, 1942, within sixty days after final judgment has been 
entered in said case, and after due notice had been 
})age 8 ~ given to the plaintiffs of the time and place at which, 
the court would oe requested to sign the same. 
JNO. E. NOTTINGHAM (Seal) -
Judge of Circuit Court for Northampton 
County. 
18 Supreme Court of .Appears· of Virginia 
D. B. Webstei·. 
To George T. Tyson, Clerk of the Circuit Court for North-
ampton County, Virginia .. 
Enter this vacation order .. 
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JNO.E.NOTTINGHAM 
Judge. 
RECORD 
.J. A. Matthews and H. R. ,v ebster, trading as Leesburg BJilb 
and Flower Company 
'(J. 
Y. Van Duyn and C. Van Duyn, trading as V ~n Duyn and Son. 
Testimony and other incidents of the above-styled cause 
heard be:rore John E. N otting·ham, Judge of the Circuit Court 
for the County of Northampton, Virginia, on the 12th day of 
November, 1941. 
Present: Mears & Mears, Esqs., .Attorneys for, the Plain-
tiffs, And W. A. Dickinson, Esq., Attorney for the Defendants. 
D. B. WEBSTER, 
a witness on behalf of the Plaintiffs, being first duly sworn, 
testified as follows : 
DIRECT. EXAMINATION. 
By Mr. L. H. Mears: 
Q. Mr. Webster, ·please state your full name and place of 
residence. 
A. David Bruce vVebster, Leesburg, Florida. . 
Q. Are you a partner in the_ firm of Leesburg Bulb and 
Flower Company? 
A. lam. 
Q. ·Mr. Webster, did you carry on the negotiations with Mr. 
Van Duyn in regard to the sale of these bulbs 1 
A. Yes, sir. Part of it was telephone conversation. I think 
I was t~lking with the elderly gentlema.n a.tall times. 
Q. ViThere was Mr. Van Duyn at that time? 
· page 10 ~ A. The first time l1e contacted me he was at Fort 
Pierce, Florida., I think. Somewhere down there. 
0. Did he tell you he would be interested in buying these 
bulbs? 
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D. B_. Webster. 
A. Yes, sir, he said he heard we had some for sale and he 
wanted some Picardy and some others and wanted to lmow 
what we had and we told him. I a.m not certain "~ether we 
made a price there or not, but we did send him a sample of 
the bulbs we were digging and what he could expect to get. 
Q. Was ther~ anything said about the size of the bulbs, or 
the run of the bulbs Y 
.A. Well, my understanding he wanted large size bulbs for 
planting now so he could get the flower early. I told him I 
thought we would have about a million Picardy and a quart.er 
of a million },laming Sword. 
Q. 'What size Y 
A. Number one or better. 
Q. And the Number One bulbs take what size, that is what 
sizes do you mean Y 1 
A. The minimum is an inch and a half on. That is an inch 
and a half in diameter. , 
Q. You offered then to sell Mr. Van Duyn bulbs of an inch 
and a half in diameter or better 1 
.A. Tbat is right. 
Q. Did Mr. Van Duyn understand what he was getting¥ 
.A. I don't know. 
Q. Are those bulbs machine graded Y 
A. Yes, sir, everything is graded over a machine. 
page 11 ~ Q. And that belt has inch and a half holes? 
.A. That is right. N,umber ones will stay on top 
· and we grade from one to six. 
Q. Everything then measuring an inch and a. half or better 
rides over the belt Y 
.A. That is right. 
Q. In accordance with the understanding then did you send 
Mr. ·van Duyn the samples? 
.A. Yes, sir, he contacted me in Leesburg. Our firm is at 
Bradenton and we informed our manager to send those 
samples. 
Q. Pursuant to tha.t understanding did you subsequently 
send to Mr. Van Duyn the first load of these bulbs Y · 
A. We did. . 
Q. Mr. Webster, what day did the shipment of bulbs go out 
from Bradenton starting for Cape Charles? · 
A. The day we got our check for $500.00 which we thought 
was going to be good and and pay for most of the first load· of 
bulbs. 
Q. vVas that on March 22, 19411 
A. Yes, sir, it was, ],riday. 
·20 Supreme Court of Appeals of Virginia 
D. B. Webster. 
Q. Did you send out tha.t telegram, Mr. Webster? 
A. I did. That is my writing, yes, sir. 
-·: 
Mr. Mears: We want to introduce th~t telegram in evidence-
marked Plaintiff's Exhibit 1, as follows: 
1941 Mar 23 .A.M 9 06 
''PF70 23 NT-Leesburg Flo Mar 22 
Van Duyn & Son-Cape Charles Vir-
YOUR TRUCK LOAD BULBS JUST LEAVING 
BRADENTON. SHOULD REACH YOU FOR DELIVERY 
MONDAY MORNING. N,EXT LOAD CAN LEAVE HERE 
ABOUT APRIL FIRST. THANKS* 
LEESBURG BULB AND FLOWER CO.'' 
page 12 }- Q. Mr. ·webster, is this the check that Mr. Van 
Duyn sent you for $500.00 in partial payment of 
the first shipment of bulbs? 
A. It is. 
Q. Did you receive that check? 
A. Yes, sir. 
Q. Did you deposit that check? 
A. vYe did the very next day, or the same day, I am not 
certain. 
Q. Do you recall what date you received that check on? 
A. I think on Friday, because we told the man who was to 
haul the bulbs immedia!ely after we got the check he could go 
on to Bradenton and pick up the bulbs. We were ready for 
him to start moving with them. 
Q. Mr. ·webster, did you send this telegram to Mr. Van 
Duyn, this telegram reading '' Van Duyn And Son, Ca..pe 
Charles, Va. "\Ve have notice your check protested what are 
you doing about this. Advise "\Vestern Union immediately. 
Leesburg Bulb And },lower". Did you send that telegram f 
A. I did. I sent that about a week after the original check 
came in. We were notified by our Bank about the next Fri-
day or Saturday payment had ·been stopped on the check. 
Mr. Mears: We wish to introduce this telegram as Plain-
tiff's Exhibit 2. 
Q. ::M:r. vY ebster, do you know on what date the shipment 
of bulbs arrived at Cape Charles for delivery to Van Duyn? 
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D. B. J.Yebster. 
A. All I know is what the truck driver told me, but I do 
lmow when they left Bradenton. · 
Q. According to this telegram they left Bradenton on the 
22nd of March, which was on Saturday. Now do 
page 13 ~ you-
.A. 22nd was Saturday. 
Q. Yes. · Now do you know what date, or on what date were 
you informed by the driver they did arrive in Cape Charles Y 
A. He said they arrived here and unloaded on Tuesday 
about noon. 
Q. You mean Tuesday, March 25th? 
A. That is right. 
Q. Mr. vVehster, from the time of the delive1·y of those bulbs 
on March 25th, Tuesday, until March 31st, which was on Sat-
urday,. did you have any notice whatsoever from Mr. Van 
Duyn that the bulbs were not satisfactory! 
A. No, sir, in fact we were already cleaning and grading 
other bulbs to go to Mr. Van Duyn for another shipment. 
Q. Up until the time you received notice of the check being 
protested did you have any knowledge that the bulbs were not 
entirely satisfactory to Mr. Van Duyn? 
A. No, sir. 
Mr. Mears: "\Ye ask that this check for $500.00 with the ad-
ditional protest papers showing that payment was stopped on 
the defendant's check for $500.00 dated March 20, 1941, be in-
troduced in evidence and marked Plaintiff's Exhibit 3, as fol-
lo'\Vs: · 
"VANDUYN & SON 
Cape Charles, Va. No. 346 
R.F.D. 
Cape Charles, Va. March 20, 1941. 
Pay to the 
Order of LEESBURG FLOWER & BULB CO. 
1.65 
$500.00 
5.01.65 
---····-··--··-····-···· FIVE HUNDRED ···········-···-···-····-··-····-····· Dollars 
250256 
320233 
To The 
Van Duyn & Son 
Northampton County Trust Bank 
68-199 Cape Charles, Va. 
YVanDuyn 
PAYMENT STOPPED 
~2 Supreme Court of Appeals of Virginia 
D. B. Webster. 
page 14 ~ ''Northampton County Trust Bank 
. <?ape Charles, Va. . 
Va. :Mar 2$ 1941 
To Leesburg Flower & Bulb Co.,. 
Leesburg, Fla. 
PLEASE TAKE NOTICE, that a check, note macle by Van 
Duyn & Son-dated 3/20/41 .#346, 19 for $500.00 and en-
dorsed by You is this day PROTESTED for non-payment,, 
and that the holders look to YOU for payment thereof the 
same having been duly pre~ented a.nd payment demanded and 
1·afused.. · 
Respectfully, 
A. S. MILLS, JR., Notary Public. 
PLEASE FORWARD ALL NOTICES ENCLOSED 
HEREWITH. 
"The First National Bank of Leesburg 
Leesburg, Florida, 4-1-1941 
We have this day charged your account with this bank as 
follows : , · ' 
Their Letter 
Date 
Maker Drawn on ' Reason Amount 
Number 
V I I I _ 1rgirua 
Van Duyn & Son 68-199 13 $500.00 
Prot. fee 1.65 
Leesburg Bulb & Flower Co., 
City. 
".A. COPY 
United States of America 
Northampton County, to-wit: 
$501.65 
Know all.men by these presents, That I, .A. S~ Mills, a Notary 
Public in and for the County afore said, duly commissioned 
C. and Y. Van Duyn v. Matthews and Web~ter 23 
D. B. Webste1;. 
and qualified, according to law, at the request of the Cashier 
of the Northampton County Trust Bank, county and .state 
Cape Charles, Va. 
aforesaid, on the day of Mar 28, 1941, A. D., 193-
presented the original check whereof the above is 
page 15 ~ a true copy check and demanded payment thereof, 
· · which was refused in the following language: Pay-
ment Stopped. Whereof, I, the said Notary, have protested, 
and by these presents, do protest, as well as against the makers 
and endorsers of the said check as all others whom it doth or 
may concern for Exchange, re-·Exchange, and all loss, cost, 
charges, damages, and' interest sustained, or to be sustained 
by reason of the non-payment and protest afore said. And I 
thereupon,. on the same day, address~d written notice to the 
makers and endorsers of the saicl check informing· them of the 
demand, non-payment protest and dishonor thereof, and that 
the holders look to them for its payment, and mailed the same. 
under sealed cover, postage prepaid, and addressed properly 
to the makers and endorsers. 
(Seal) 
In testimony of all which I have hereunto subscribed my 
name and affixed my Notarial Seal at Cape Charles, Va. in the 
. R.F.D. 
county and state aforesaid, and day and year aforestated. 
A. S. MILLS, Notary Public. 
My commission expires 4-26-1941. 
Note: On the back of the aforesaid paper is found: 
Endorsements 
Northampton County Trust Bank, 
Leesburg ,Flower & Bulb Co.,_ 
Leesburg, Fla. 
. ' 
r ••.I• ~ 
Cape Charles, Va. · 
PROTESTED 
Mar 28, 1941 
Van Duyn & Son, 
Cape Charles, 
R. F. D . 
24 Supreme Uourt of Appeals of Virginia 
D. B. Webster. 
Federal Reserve Bank of Atlanta, 
J·acksonville, Fla. 
The First National Bank of Leesburg, 
Leesburg, Fla. 
First & Merchants Natl. Bank, 
Richmond, Va. 
Richmond Country Clearing Assn., 
Richmond, Va. 
Amount 
8tate Tax 
Protest 
Notices 
Postage 
Total 
$500.00 
1.00 
.50 
.15 
$501.65 
page 16 } Q. Now, Mr. ,vebster, were you prepared and 
expecting to make other deliveries to Mr. Van Duyn 
from time to time until the order was fully filled t 
A. We were. 
Q. Did you endeavor after payment was stopped on the 
check for $!500.00 to induce Van Duyn to return the bulbs to 
you if he did not want them i 
A. That is right, we did. 
Q. ""\Vhen Mr. Van Duyn talked with you in regard to these 
bulbs did he tell you that they were ·for resale or for his own 
J>lanting? 
A. It was my understanding he wanted them as quick as 
possible. In fact lrn ·wanted to know how well cured they were 
so he could immediately put them back in the ground to catch 
the spring sell~1g market. "\Ve thought he intended. to plant 
them from the conversation and writing. 
Q. He never told you at any time that he was buying the 
bulbs for the purpose of resale? 
A. No, we thought we were selling to him to replant. 
Q. J\fr. Webster, were the bulbs you sent in accordance with 
your contrart as to size and qualityf 
A. ·w el}, they came out of the same field. Vv e had a plot of 
about fifty acres and we said we would sell this year the bulbs 
from it. We had cut the flowers during the winter and some 
of those first bulbs that were lmrvested were sent as samples. 
"\Ve continued to harvest from the same field and that is ,vhere 
the bulbs shipped here came from. 
Q. And they were graded out in the usual manner? 
A. That is right;a mechanical grader. 
page 17 r Q. How were those bulbs shipped? In what kind 
· of containers? · 
.A. J: didn't see these particular bulbs, but they are usually 
shipped in lmrla.p bags. . 
. " C. and Y. Van; Duyn v. Matthews and Webster 
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. Q. Has }fr. Van Duyn ever paid or made any settlement 
for this shipment of bulbs f 
A..,. No, sir. 
Q. Has he ever offered to return the bulbs ~o you 7 
A. No, sir. 
Q. Do you lmow wha.t has become of the bulbs f 
A. No, sir, we do not know. vVe think we lmow. 
Q. So far as you know then Mr. Van Duyn still has the 
bulbs? ' 
A. That is right. 
Q. Mr ... Webster wha.t was the invoice price for the ship-
ment of bulhs that you made to Mr. Van Duyn Y 
A. That is it $584.50. That is the total for that load we 
f;hipped. 
Q. That shipment included how many bulbs Y 
A. 117,000 Pica.rdy bulbs and. 50,000 Flaming Sword, mak-
ing a total of 167,000 at $3.00 per thousand. 
Q. That is the quantity delivered to Mr. Van Duyn on this 
first shipment Y · 
A. That is right. 
Mr. ]\fears: Mr .. Dickinson you can take the witness. 
CROSS EXAl\llNATION. 
Bv Mr. Dickinson: · 
·Q. Mr~ Webster you sent to Mr. Van Duyn, or Van Duyn 
& Son, at their request a sample of these bulbs did you nott 
A. Yes, sir. -
page 18} Q. Did you see the sample that was sent? 
A. No, sir. 
Q. You didn't see the sample that was sent but you know 
it was sent? 
A. We have reason to believe it was sent. He said he re-
ceived them. 
Q. Did you see the bulbs tl1at were actually delivered to Van 
Duyn & SonT 
A. No, sir. 
Q. You never saw them? 
A. No, sir. 
Q. How mal?-Y bulbs did you contract to sell to Van Duyn 
&Son? 
A. In our first telephone conversation he wanted to know 
how many we ha.d to sell. I told him I didn't know for sure, 
but may have up to a million Picardy. We were digging at 
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the time-and awund a quarter of a million Flaming Sword. 
Q. A.s .a. matter of fact that is what you agreed on i 
A. Up to that quantity. 
Q. And for $3.50 f. o. b. Bradenton f 
A. Yes ·sir. 
Q. Va; D.uyn to pay the freighU ' · 
A. Yes, sir. · 
Q. You know Van Duyn & Son also sell flower bulbsY 
A.. I didn't know it, in fact I never heard of the man until 
he called me 011 the phone. I had a time getting it straight 
who he ,vas. · . 
Q. About what time did you first talk to him about selling 
these bulbs Y · 
. A.. What ever date the correspondence was, .the 
page 19 ~ latter part of March. About February 15th. 
Q. He wanted these ]?nibs right awaY.Y 
A. That was my understanding. 
Q. And wanted them for planting? 
A. Wanted to get them in -the ground. 
Q. Planting for himself? · 
A. I heard he was planting bulbs in Cape Charles. 
Q. He didn't tell you he was going to plant these bulbs 
himself! · · 
A. He dii{n 't tell me that. He said for early planting. 
Who was going.to plant them I don't lmow. 
Q. But he was to plant them or somebodv else T 
A. Yes, sir, he wanted them right away ... 
Q. And you agreed to deliver them right away? 
A. As we could get them out of the ground and cure them 
and send them up. 
Q. And he was to pay $500.00 when a truck load was de-
livered and the balance later? 
A. There was a letter in between that said we wanted 
$1,000 down or 25% and we never received that. 
Q. But you did agTee to accept $500.00 on each shipment f 
A. We decided after the first load was ready we would 
a.ccept $500.00 down payment on that one .shipment and let 
it go on since it was ready and he had been calling and writ-
ing. We let tha.t go with only the $500.00. The total bill 
amounted to $584.00. · 
Q. In your letter of February 8th you said '' Following up 
our telephone conversation this A.. :M:. we are send-
page 20 ~ ing a sample of Picardy bulbs Monday.'' That is 
true, isn't it 7 
A. Yes, sir. 
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Q. And I believe you stated it was your understanding he 
wanted these bulbs for as earlv planting as possible Y 
A. Yes, sir. .. 
Q. Did you receive the original of this letter, and · if so I 
would like to have you produce it? · 
Mr. Mears: Yes, I have that. 
Q. Let's introduce the original then. Here is a letter from 
Van Duyn & 1Son and under date February 10, 1941, which 
we offer in evidence as Defendant's Exhibit ''A.'', as follows : . 
'' Leesburg Bulb and Flower Co., 
Leesburg, Florida. 
Dear Sir: 
I have just returned from Florida and received your letter 
dated February 8. We will appreciate very much to receive 
your sample of your bulbs. We can use for late planting 
one million Picardy and also 250 Flaming Sword. For late 
planting- the first of .June. Is it possible that you 'Yi.11 hold° , 
these bulbs over for our account in cold storage. We have 
bought the same quantity, in Fort Pierce which people make 
the same storage for us. I am waiting for your reply. 
Your's truly, 
VAN DUYN & SON 
VAN DUYN & SON 
· Per: E. E. '' 
Q. You received that letter did you not? 
A. Yes, sir. 
Q. Mr. Webster, we offer in) evidence your letter 
page 21 } dated February 15, 1941, to Van Duyn & Son read-
ing as follows: Defendant's Exhibit ''B. 
''Van Duyn & Son 
Cape Charles, Va. 
Dear Sirs:-
W e have your letter of the 10th-and wish to advise that 
we have ample storage room and will be pleased to store these 
bulbs for your delivery about the 1st of June. 
By now you have received the sample of bulbs shipped you 
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and we trust you find them 0. K. If you want 1,000,000 
Picardy and 250,000 Flaming Sword Please let us know and 
we will hold this amount for you. We would like about 25% 
deposit on this lot or $1,000.00 would be sufficient. We will 
check. up on cheapest delivery for you-but think that this 
quantity can be hauled by truck at about $125.00 per load and 
it will take six loads to haul it at the rate of about 200,000 
per load. 
For our reliability ref er to Dun and Bradstreet, or the 
First N a.tional Bank, Leesburg·, Fla. · 
Assuring you of our best attention to this order, we re-
main 
Yours very truly~ 
LEES:$URG BULB & FLOWER CO. 
D. B. WEBSTER. 
dbw;s'' 
Q. Did you write that letter Y 
A. I did. . 
Q. Are you D. B. Webstert 
A. Yes, sir. 
Q. We offer in evidence letter of Van Duyn & Son to Le,es-
burg Bulb & Flower Company dated February 18, 1941, which 
I believe you received Mr. Webster! 
A. Yes, sir. 
Q. As Defendant's ]llxhibit ''C", reading as follows: 
''Gentlemen: · 
We have just received your sample of the bulbs 
pag;e 22 ~ Picardy and Flaming S'word and which samples 
suit us and we hope you will deliver the whole 
quantity that we have ordered from you in the same kind oi: 
assortment. ·yy e hope you will arrange to make a load of 
150,000 Picardy and 50,000 Fiaming Sword from the first 
digging that you will make. I am waiting for your reply. 
Your's truly, 
VAN DUYN & SON 
VAN DUYN & SON 
Per: E. E.'' 
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Q. vVe offer in evidence letter of Leesburg Bulb & Flower 
Company dated March 14, 1941, to Van Duyn & Son which 
you wrote! 
A. I did. 
Q. Reading as follows : 
Van Duyn & Son 
Cape Charles, Va. 
Dear Sirs:-
W e have your letter of the 10th at hand and with tOI thank · 
you. ,v e asked that Mr. E. A.. Spears contact you and advise 
the ·best price for hauling the bulbs to you and we trust he 
has done so. 
As for payment, we are not going to ask that you let 
us have your note for $1,000.00 but that you send us your 
,check in the amount of $700.00 then the first truck load of 
200,000 bulbs will be sent on to you-believe we can get i.t 
ready by the 18th or 19th, next week. 
The reason we are not now asking that you put up the 
deposit of $1,000.00 is that we have three other parties who 
want a good portion of these bulbs and we ,be~eve we will 
have no trouble moving tbJs entire lot we have for sale. 
You are to get first chance at these! bulbs and we 
page 23 }- trust you will act promptly if you wish them as 
can get them ready to ship to you. 
Assuring· you of our best cooperation, we remain 
dbw;s'' 
Yours very truly, · 
LEE1SlBURG BULB & FLOWER CO. 
D. B. ·wEBSTER. 
Same being Defendant's Exhibit D. 
Q. Mr. Webster, I hand you 'a telegTam dated March 19th 
to Van Duvn & Son and ask if You sent iU · 
A. I did~ . 
Q. We offer it in evidence as Defendant's Exhibit E, as 
follows: 
''REFERRING TO YOUR LETTER SEVENTEENTH. 
TRUCK LOAD BULBS READY TO MOVE UPON RE· 
CEIPT YOUR CHECK IN A.MOUNT OF FIVE HUN .. 
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DRED -DOLLARS BALANCE AFTER DELIVERY 
THANKS-
LEESBURG Bill.iB AND FLOWER CO.,., 
·Q .. That was the agTeement as to method of paymenU · 
A. For that load· of bulbs-. Right. The load that was 
ready. 
Q. J\fr. Webster we offer in evidence your letter to Van 
Duyn & Son dated :March 26, 1941, as Defendant's Exhibit 
F, which reads as follows ;. 
Van puyn & Son 
Cape Charles, Va .. 
Dear Sirs:-
1Since advising you that we thought we could get yon an-
o-ther load of bulbs by the 1st of April our weather has 
turned unfavorable for curing out bulbs-it being damp and 
cool. It may be the 15th be:f ore can get the next load in proper 
conditio1;1 for shipment. 
Assuring you we ~ill rush this as much as we can. 
Yours very truly, 
LEESBURG BULB & FLOWER. CO. 
D. B. WEBSTER .. " 
page 24 ~ Q. Mr. Webster, I hand you a letter of Van 
. Duyn & Son, dated March 28, 1941, addressed to 
' you. Did you receive that letter? 
A. Yes, sir, we received it. 
Q. We offer it in evidence as Defendant's Exhibit G. This 
letter is dated ::M:areh 28, 1941, from Van Dnyn & Son to Lees-
burg Flower Co. reading as follows: 
''Gentlemen: 
Two days ago we received your carload glad., in whieh we , 
were very disappointed. 
These .bulbs are not up to sample, we still have the sample 
on hand and also your letter of Feb. 15th. so that you have to 
deliver up to sample. 
In this sample the smallest bulb is 2% inch but most are 
otrer 2~ inch. 
After- receipt of yo11r bulbs we took a chance and send 
them on to our buyer, but we received his wire that he refused ili~ . 
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This load of bulbs we hold them at your disposition and 
to fill the contract, one of us will come to Leesburg in the 
time that you let us known that all the bulbs are ready. 
One of us will ,be in New York to settle the best we can and 
we will let you know. · 
Yours truly, 
Y. VANDUYN 
VAN DUYN & SON. 
Q. Mr. ·webster, I hand you a letter of Van Duyn & Son 
to your. firm dated .March 17, 1941, and ask if you received it 1 
A. I received it. 
Q. We offer it in evidence as Def end.ant's Exhibit H, as 
follows: 
pag·e 25 ~ "Gentlemen: 
We received your letter of the 13th and take 
notice that you cannot accept our conclitiond of payments. 
·We do not understand what you mean to have 3 other par-
ties who want the bulbs. ·we accepted 1 million Picardy <illd 
250,000 Flaming Sword as you offered us. You only made this 
proposition that you wrote us to have a deposit of 1,000 dol-
lars to hold the 1bulbs for us in stock. We like to take them 
,up every time you have a load ready. I am wondering that 
our name is not good enough for you so that you ask for 
money in advance. We never have bought bulbs on these 
terms. But to make the business clear we are willing to send 
you a check for 500 dollars for every load that arrive here 
and we send you the balance, and every time that you let us 
know that further load is ready we send you another 500 
dollars. Please wire us on receipt of this letter. You are 
agreed with these conditions, and will order E. A. Spears 
that we are willing to pay 140 dollars freight for the 200,000 
bulbs. 
continued 
Delivered to Cape Charles. 
Waiting for your wire. 
Your's truly, 
March 17, l941. 
Y. VANDUYN 
VAN DUYN & SON 
Per: E. E.''· 
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Q. Mr. Webster, I belieYe you stated in answer to ques-
tion of Mr. Mears that the bulbs you delivered were up to 
and .according to your sample you sent 7 
- A. That is rig·ht. 
Q. Ai3 a matter of fact you didn't see the sample? 
Q. So how do you know they were up to sample Y 
page 26 ~ A. We pay our employees a good salary and 
they are capable and experienced. 
Q. But you saw no bulbs of either of these lots 7 
A. Not this particular lot, but did see some in the same 
:field. 
· Q. You intended the bulbs you shipped to be equally as good 
as the sample 7 
A. Yes, certainly. 
Mr. Dickinson: That is all. 
RE-DIRECT EXAMINATION. 
Bv Mr. Mears: 
·Q. Mr. Webster, you don't propose to do the actual work 
of g-rading and dig·ging and unloading bulbs do you 7 
A. That is not my job. I am in the office in Leesburg and 
I handle the sales of flowers and bulbs mostly. I make a 
trip to Bradenton every two weeks, or. something like ·that, 
to see how thing·s are going on. 
Q. You have employees to · clo the physical work Y 
A. Yes, sir, my uncle, who is .another partner, makes an 
investig·ation at Leesburg every two or three days. 
Q. So far as this shipment on this occa..';ion is concerned 
you have every reason to believe, and the information from 
your employees-
Mr. Dickinson: That is a matter of conclusion and he has 
covered that. 
Mr. Mears: I am askin~ whether he does have-
The Court: He says he cloesn 't have; he had good employees 
' and he -thought they did what they were supposed 
page 27 ~ to do. That is all he testified to. 
Q. Mr. Webster, in other sales you never attemp,t to ex-
amine personally all of the shipments that go out from your 
place, do you? 
A·. Never did, no, sir. 
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Q. This shipment was made in the usual course of busi-
ness? 
A. That is rig·ht. 
Q. Prepared by yollr emJ)loyees f 
A. Yes, sir. 
Q. Under the supervision of a member of your firm!. 
A. That is right. 
Q. It is a pai·tnerslrlp, firm T 
A. It is. 
Q. Your uncle who has the supervision is a member of the 
partnership? 
A. J. H. Matthews, yes, sir. 
Q. Mr. Webster, one of the letters introduced in evidence 
from Van Duyn & Son to you, dated February 10th., reads 
in part: ""\Ve can use for late planting one million Picardy 
and also 250,000 Flaming Sword for late planting the first 
of June". Is there anvthing in that letter to indicate to vou 
tha:t Mr. Van Duyn was buying these bulbs for resale! .. 
A. No, we did not think so. 
Mr. Dickinson: The letter speaks for itself. 
The Court: He can testifv what his construction from the 
letter was. If the Jury do not agree with him they can say so. 
Q. Was it not your understanding that Mr. Van Duyn was 
buying these bulbs for his own planting? 
page 28 } Mr. Dickinson: He has testified on direct ex-
amination he did not know whather he was going 
to plant them or what. 
The Court: Mr. l\fears you have been over all that in di-
rect examination. Don't go over that any more. 
Mr. Mears : I ha.ve no further questions. 
E. A. SPEARS, 
a witness on behalf of the Plaintiffs, being first duly sworn, 
testified as follows : 
DIRECT EXAMINAT[ON. 
By Mr. Mears: 
Q. Mr. Spears, state your full name and your place o:f resi.. 
dence, please. 
A. Erbie Albert Spears, Leesburg, Florida, R. F. D. #1. 
Q. Mr. '81Jears, did you haul a load of gladiolus bulbs 'for 
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the Leesburg Flower & Bulb Company from Bradenton,. 
Florida, to Cape Charles, Virginia, for delivery to Van Duyn 
& Son in March, 1941 Y 
A. 1 did. 
Q. Can. you tell the Jury, Mr. Spears, the date on which 
you left Bradenton? 
A. I was notified by Mr. Webster on Friday afternoon, 
and that was. the 211st of March, that the bulbs were ready 
and I could proceed down to Bradenton, load and come on 
to Cape Charles, and so I left Friday night and went to 
Bradenton. 
Q. And you left Bradenton? 
A. Saturdav afternoon. 
Q. March 2·2nd t 
A. Right. 
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A. Tuesday morning. I would say it must have 
been about 10 :30 when that f errv arrived. 
Q. Y mi had on yonr truck, Mr~ Spears, how many bulbs 7 
A. I had 167,000, 50,000 of one kind-and I 'don't know 
bulbs enough to rem.ember without looking-and 117,000 of 
another. 
Q. When you got to Cape Charles what did you dot 
A. I went to a restaurant and ate and immediately after 
I went-to the telephone and looked up Ur. Van Duyn's tele-
phone number and called him, notified him I was in Cape 
Charles. 
Q. Then what? 
A. He found out where I was and told me to wait, he would 
-come on or send a man for me ancl show, me the way up. 
Q. Did he do sot 
A. Yes, sir, he did. 
Q. Then what did you do Y 
A. We cru;ne approximately a mile or mile and a half more 
on Route 13 from Cape Charle~ and unloaded the truck load 
of bulbs in a little warehouse right by the side of the high-
way. 
Q. Was Mr. Van Duyn right here present when you were 
unloading those bulbs T • 
A. Yes, sir, that gentleman there. (Indicating Mr. Y. Van 
Driyn). . 
Q. Do you recall whether you unloaded the 50,000 or 117 ,-
000 lot :firsU · 
.A.. I am pretty sure the 50,000 lot was on the back of the 
truck and it came off first. 
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Q. Mr. Spears, as the bulbs were unloaded did 
page 30 r Mr. Van Duyn make any examination of them Y . 
A. He did. 
Q. Did you take all of the bulbs a.t that time off the truck Y 
A. Yes, sir. · 
Q. W a.s anyone assisting in removing the bulbs Y 
A. Yes, sir, he had maybe four or five negroes helping. 
Q. Where were the bulbs put as they were taken offY 
A. It was a flat cement floor in the building where we put 
them and he stacked them on the floor as he wanted them. 
Q. How many sacks of the bulbs, if you know or can esti-
mate, did Mr. Van Dnyn examine in the course of the un-
loading·? 
A. Well I didn't count them, but when we first opened the 
truck he examined maybe two, three or four sacks maybe-
this is estimating now-and ordered the negToes to go ahead 
with the unloading·, and during: the time the whole entire lot 
was being· unloaded lie wa.s checkinir and counting as they 
came off and in the meantime he w011ld look in a sack here 
or there, mayibe twenty or twenty-five saeks. 
Q. Did Mr. Van Du~'ll ever say to you at any time, or to 
anyone else there, that the bulbs were not satisfactory! 
A. He didn't mention that pa1·t to me whatever . 
. Q·. You ·never did hear him say the bulbs were, not satis-
factory? 
A. No, it wasn't mentioned while I was there unloading the 
truck. 
Q. Did he have anything· to say Y 
A. He made a little complaint of the-ir not being 200,000 
on the truck and the only other complaint he did expect me 
Monday' and I arrived Tuesday. He didn't quarrel about it, 
but said something. 
Q. You had actually on the truc.k 167,000 f 
page 31 ~ A. Yes, sir, when he mentioned that the truck 
. load had less on it than he expected I told him that 
the bulbs were heavier than was expected and 200,000 would 
overload the truck and I brought the capacity. 
Q. Wny would they ha:ve been heavier T 
A. Because they were larger, I guess. 
Q. In other words, the smaller tl1e bulb the greater-quantity 
you could •bring on your truck? 
A. Yes, and number of bulb~. 
Q. The smaller the bulb the gTeater number you would 
have in each sack? 
A. That is right 
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. Q. "'\¥hat was the weight of your load Y 
A. Well, the bulbs were weighed in the truck load, but sev-
eral sacks of each different lot was loaded and they were 
weighed and the entire load was averaged up and assumed 
that it would go ten and three-quarter tons, 21,500 pounds. 
Q. What was your ferry charge coming from Little Creek 
to Cape Charles Y 
A. Ferry charges on th~ truck from Little Creek was $5.00, 
plus 50c per passenger, and I was alone. $5.50 each way. 
Q. Or $11.00 for the ferry charge Y 
A. Yes, sir. 
Q. Did you tell Mr. Van Duyn what amount he owed you 
for the f·erry? 
A. I did. 
Q. Did he pay you 7 
page 32 ~ A. He paid me $140.00. 
Q. Did he agTee to pay you the -balance Y 
A. Yes, sir, he told me he would mail me a check imme-
diately for $18.00, which would cover the balance due. 
Q. Making a total of $158.00Y 
A. Yes, sir. 
Q. No objection was ma.de on his part for the balance due 
for the freight? 
A. No, sir. 
Q. Then he only paid you $140.00 'l 
A. That is rig·ht. 
Q. Has he ever paid you the difference Y 
A. He has not. 
Q. He still owes you then the $18.00Y 
A. Owes me $18.00. 
Q. After you returned to Florida, Mr. 'Spears, clid you 
make any inquiry or get any information as to when you were 
to make your next trip? 
A. I did. I had a little note acknowledging receipt of the 
load of bulbs from Mr. Van Duyn, which I delivered to Mr. 
Matthews, and asked him at the time. 
Q. Did Mr. :Matthews tell you when the next load would 
be ready? 
A. He told me it would be another load later, in a few 
days, but he couldn ~t give me any definite date at the time. 
Q. But you are positive, Mr. Spears, that Mr. Van Duyn 
made no objection to the quality of those bulbs when you 
brought them to him Y 
A. I,am. 
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munber of bags as they were unloaded that dayt 
A. Y esJ sir, he, did. 
Q. You are positive, also, that he did object to the fac.t 
you only had 167,000 instead of 200,0007 
A. He dicl 
· Q. That was the only load of bulbs you delivered to Mr. 
Van Duynf 
A. Yes, sir, it was. 
Mr .. Mears: Take the witness. 
CROSS EXAMINATION. 
J3y Mr. Dickinson: 
Q. You say Mr. Van Duyn made some complaint because 
you didn't hring 200,000Y 
A. He did. ' 
Q. And you only brought 167,000t 
A. Yes. 
Q. As a matter of fact, hadn't you told Mr. Van Duyn you 
thought you could bring 200,000? 
A. There was some understanding thinking maybe per 
thousand the bulbs would weigh out where ten tons would 
count about 200,00 bulbs. 
Q. And that was what you expected to bringt 
A. I expected to bring around 10 tons, not any specific. 
number of bulbs. 
Q. Did you tell him you were going· to bring about 200,000 Y 
A. I g·ave him a loading capacity, hauling· capacity of about 
ten tons and what l understood about the bulbs maybe they 
would g·o 200,000. 
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A. Part payment, yes, sir. 
Q. What is the other for? 
A. I stated to Mr. Van Duyn when I was mentioned con~ 
cerning· hauling the bulbs that I would bring them to N orfollr 
or Newport News for $14.00 per ton, and we hadn't anybody 
gotten any definite understanding where those things were 
to be delivered to and Ca.pe Charles came up and I stated 
in that letter that if he wanted them delivered in Cape Charles 
that I wouldn't make any extra charge·s, but he was to p,ay 
the ferrv charge in addition to the $14.00 per ton. 
Q. So .. the balance is ferry charges T 
A. Yes, and $7 .00 for the over ten tons. 
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Q. You were engaged hy Leesburg Bulb & Flower Com-
pany to bring the bulbs here,· Mr. Van Duyn to pay you for 
doing iU . 
A. I was. 
Q. ButLeesburg.Bulb & Flower Company engaged you to 
ibring them 7 . . 
· A. ifr. Matthews, one of the partners, told me this haul-
ing was coming and Mr. Van Duyn asked him to firnd a man 
and I wrote !fr. Van Duyn for the hauling and he g·ave them 
authority in some correspondence with them to let me go 
ahead with the hauling. 
Q. You are not a partner or in any w.ay interested in Lees-
burg Bulb & Flower Companyt 
A. I am not. 
Q. You. are engaged in the trucking business, is that eor-
tect 7 
A. That is correct. 
Mr. Dickinson : That is all. 
Mr. Mears: We rest. 
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one of the Defendants, being first duly sworn, tes-
tified as f oUows : 
DIRECT EXAMINATION. 
By Mr. Dickinson: 
Q. State your name, please. . 
A. Y ebrand Van Duvn. 
Q. Mr. Van Dnyn, yon are a native of Holland? 
A. Yes, sir, but no more. 
Q. You are engaged in business in Cape Charles, or near 
Cape CharlesY · 
A. Yes, sir. 
Q. In what business are you engaged? . 
A. Bulb growing and selling and flowers. 
Mr. Dickinson: If your Honor please, there may be a ques-
tion of' som~thing he doesn't make himself clear on, but I 
think Mr. Mears and I can get together on what he says. 
Q. Mr. Van Duyn, di.d you receive a sample _of gfad bu1hs 
from Leesburg· Bulb & Flower Company in February of this 
yearf. 
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A.. Yes, sir. 
Q. Do you still have the sample Y 
A. Yes, sir. 
Q. Where is it nowt 
A. Here in the room. 
Note : Sample produced .. 
Q. Is that the sample of bulbs you received from LeeS'burg 
Bulb & Flower Company? 
A . .Yes1 sir. . 
page 36 ~ Q. When you received the sample what were the 
condition of those bulbs Y 
A. First grade bulbs, sound and all Jumbos, all over two 
and a quarter and two and a. half inches. 
Q. They were all Jumbos Y 
A. Yes, so you ·C8Jl see here. 
Q. Is Jumbo known in the trade as the best grade or quality 
of bulb¥ 
A.. Yes, sir, two and a quarter up, see. 
Q. After receiving that sample did you ·buy any bulbs from 
Leesburg· Bulb & Flower C:ompanyT 
A. Yes, sir. 
Q. How many did you buy? . 
A. A million Picardy and 250,000 Flaming Sword, aooord-
ing to sample. 
Q. As a. matter of fact there has been a letter introduced 
in. evidence that you wrote to them acknowledging receipt of 
that sample. 
A. Yes, sir. 
Q. What was tho sale price· of these bulbs Y 
A.. For these ,Jumbo~ you can: make up from $8.00 to $10.00. 
Q. No, what you paid for them 1 
A. $3.50 per thousand. 
Q. How many bulbs did you rec.eive? 
A. I received 117,000 Picardy and the- balance was Flam-
ing Sword. 
Q. One truck load? 
· A. One. truck load, yes. 
Q. Who else saw the sample of these bulbs, that 
page 37 ~ sample wl1en you received them Y 
A. Mv son. 
Q. What is his namef . 
A. C. Van Duyn, Nicholas Peet, and then Mr. Karil Van-
Leeuwen, a bulb expert saw them. 
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Q. Anybody else see them f 
A. Oh, many people, but these three people particular was 
the first to sec them. Mr. Peet told me then he didn't be-
lieve I boug·ht these bulbs for that price. . 
Q. Before you received this truck load of bulbs did you 
send Leesburg Company a check for $500.001 
A. Yes, sir. 
Q. Did you later stop payment on that check Y 
A. Yes, sir. 
Q. ·when you received this truck load of bulbs state whether 
or not these bulhs were as good as the sample you had re-
ceived in quality, size ancl grade? 
A. No, sir. . 
Q. Will you please state the difference between the bulbs 
received and the sample f 
.A.. When the truck load come in my foreman wasn't there 
and I went to the warehouse myself with a couple of -colored. 
people. . There was two different kinds, so I told them hold 
them separate, you know, and that was all what I do on the 
whole load that dav. "'When mv foreman comes in the next 
day we go over there th~ next ci.ay and see that the bulbs are 
not according- to sample. T'hey were only number ones and 
they were supposed _to send Jumbo, and for that 
page 38 ~ reason we see the.re was only Number one and I 
. wasn't so far that I see the disease directly-.and 
I go to the Bank and told Mr. King in the hank, I said '' So 
and so sold me these bulbs and they are not as the sample 
and he sold them for ,Jumbos. I said what can I do a:bout 
that and he said for that reason you have the right to stop 
the check. That was the reason . I stopped the eh eek. 
. Q .. You had money in bank to pay this check, didn't you 1 
A. Sure. 
Q. Could you have paid $500.00 a load for the bulbs as they 
were delivered or should have been delivered? 
A. Sure. 
Q. After receiving· -the bulbs you wrote a letter to Lees-
burg. did you not? 
A. Yes, sir. 
Q. This letter has already been introduced in evidence. I 
don't suppose it is necessary to read it again. 
The Court: No, sir. 
Q. Did you at any time after receiving· this truck load of 
bu1bs call by telephone Leesburg Bulb & Flower Company! 
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.A. I called one time and thev told me he would let me know 
and we have never heard a word about it. . 
Q. Mr. Vm1 Duyn, did you sell any of these bulbs! 
..A. Yes, sir. 
Q. To whom did you se11 them Y 
A. I sent to D. D. ·welch, General :M:anager of Goldfarb, 
160 East 57th. Street New York City. 
Q. Did you show Mr. vVelch, of Goldfarb, this · sample of 
bulbs? 
page 39 r A. Not the whole sample. I take three bulbs in 
my pocket and show him the three bulbs. 
Q. Was that done before you made the sale to him Y 
A. Yes, sir, before I made the sale. 
Q. How many bulbs did you agree to sell Goldfarb! 
A. He take from me the load. They look very nice, big. 
J' umbos. They have a big departrnent from Bloomingdale 's 
in New York and he said, be can use them all, the million and 
250,000. 
Q. And for how much had you sold these bulbs to Goldfarbf 
A. $9.00 a thousand. 
Q. How many .did you deliver to Goldf ~.rb2 
A. We delivered to him nearly 50,000. 
Q. Did he accept the bulbs? 
A. He accept them and he refuse them. 
Q. For wba.t reason! · 
A. Because they was rotten. He ~ay they was small, one 
and a half inch only what they receive, and there was base 
1·otting. 
Q. Did he pay you anything for these bulbs! 
A. Not one penny. I take them back. 
Q. Did you g·et anything out of them? 
A. Not a penny. 
Q. What became of the rest of the bulbs of this truck load? 
A. We had them and base rot. Yon see it today. You sort 
them over, your .men have them clean, but the next two days 
when you come again you find them ag·ain and the whole 
70,000 my foreman sorted maybe ten times. You can see old 
rotten bulbs and he take out 20,000 what you can see on Fair-
view I planted and we have a sample here and we 
page 40 } can show you 110w they are when they are in the 
ground. 
Q. Are these bulbs a part of the truck load you received 1 
A. Yes, sir, and they are all rotten in the ground and every 
man knows when there is base rot in a bulb that you never 
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can hold them. It was better tl1at we stopped the load at 
Bradenton so to show the pe9ple there they are diseased 
than send them up here and take the risk of putting them in 
the ground. 
Q. .A.re they part of the truck load of bulbs you received t 
A. Yes, sir, and they are. all rotten in the ground. vV e dug 
these out this morning from Fairview. They are all yellow 
and rotten. 
. Q. What became of the rest of them Y I believe you stated 
they rotted. 
A. I think 20,000 my foreman planted was the balance a.nd 
the rest rotted. 
Q. M:r. Van Duyn, have you rec.eived one penny from this 
,shipment -of bulbs fr9m Leesburg Bulb & Flowe.r Company Y 
A. Not one penny. I pay $140.00 freight and they asking 
for, more money for that. now, and I pay all the labor and 
everything. We sort them over. You can ask my foreman 
how· many times he sort them over and before you plant you 
sort them again and the rot would go always farther and 
now you see the result in the ground. · 
Q. Mr. Van Duyn, you wanted delivery of the rest of the 
bulbs if they had been as good as the sample i 
A. Yes. sir. 
Q. Y.ou so wrote them Y 
A. Yes, sir. · , 
Q. As a matter of fact, wasn't the market on 
page 41 ~ these bulbs from February through May and June 
on the increase Y 
A. Oh, 200 per cent. They start selling No. 1 for $5.00 
and later they run up over $10.00, $12.00, $8.00, $9.00. You 
can make every price and I tried to fill out the contract, 
afraid I would loose my neck in it. · 
Q. In other words, if you had bought other bulbs to deliver 
you would have lost your neck? 
A. Yes; and we lost a very g·ood customer; 
Q. Have you been ahle to sell Goldfarb any bulb~ si~ce 7 
A. No. 
Q. WhyY 
A. I didn't deliver these. You sell a man like in Blooming-
dale's store. I fill all the time with contract. It was an 
opinion I fill these contract too, and he wasn't in the market 
to order gladiola and he wait until I goi to deliver. 
~ Q. You stf! ted you grow bulbs and also buy and sell bulbs Y 
A. Yes, sir. · . 
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Q. As a matter of fact you are in the bulb buying and sell-
ing business in a big way, aren't you Y 
A. Yes, sir. I have the papers with me to show I sold to 
South America over $50,000 in bulbs. ·when we come over 
here two years ago we started two ac.res and I sent to South 
America a sample and the :flowers do so well and the 'bulbs 
do so well they give three orders over $50,000 and we have 
.already shl pped over $35,000, so I mean we are in the line of 
the gladiola business. I do it all my life in Holland and now 
that 1South Arp.erica. can't get them from Holland they take 
them from America. 
pag·e 42 ~ Q. I think Mr. Webster stated he didn't know 
whether you were buying these bulbs to. sell your-
self or f~n" others to, plant. 
Mr. Mears : He didn't say that. 
Note: Question and answer read back, as follows: ·,' Q. 
Was there anything· said about the size or run of the bulbs¥ 
A. Well, from my understanding he wanted large sized bulbs 
for planting now, so he could get the flower early." 
Mr. Dickinson: Tiake the witness~ 
CROSS EXAMINATION. 
By Mr. Mea,rs : 
Q. Mr. Van Duyn, you called Mr. Webster on> the telephone 
· did you not while you were in F'lorida in regard to these 
·bulbs! 
A. I don't know. I called the Leesburg fann and was 
someone on the telephone. 
Q. You talked to someone there in regard to the sale of 
these bulbs1 · 
A. I ask him what he has to offer, if he has .bulbs for sale. 
Q. You heard Mr. "\Ve·bster testify, did you not, that )le 
offered to sell you bulbs running from one and a half mini-
mum up? 
A. No~ sir, never. 
Q. You heard him testify-to that V 
.l\.. Yes, and I testified too. , 
. Q. Did Mr. ·webster tell you he would sell you one million 
Jumbo bulbs! 
A. Yes. I ask him to send me a sample from the. 1bulbs 
and he agree and when I receive the sample then I go to ac-
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cept them. I wrote- them I was satisfied with the sample and 
I accept one million Picarcly and 250,000 Flaming 
page 43 ~ Sword. 
Q. Didn't !fr. vVebster tell you on the telephone 
that he would sell you bulbs ran~ing from one and a half 
minimum up? 
A. Not mention that. 
Q. Did he tell you on the teiephone he would sell you one 
million J um.ho bulbs Y 
A. I never mentioned he sell me Jumbo bulbs. He sent 
me a sample. 
Q. Let's talk about the telephone conversation you had with 
Mr. Webster while you were in Florida. The sample eatne 
later. 
A. Yes. 
Q. What was said a bout sizes in your telephone conversa-
tion with Mr. Webster? 
- .A. There was no mention of size. I ask him to send me a 
sample. That was all. 
Q. But you were willing to buy that many bulbs? 
A. I was willing to buy after I received the sample. 
Q. With no question of size? 
A. Sure question of size but no question of measure. 
Q. Did you tell Mr. Webster in your letter of February 
lO~h that you could use those bulbs for late planting· the first 
of .June? 
A. Not for me, but for late planting you can use them. I 
haven't all these letters in my head. I have a sooretary in 
the office and I am a Hollander and not so good talk English. 
Here you have the papers signed, I think that is enough. 
Q. Now. Mr. Van Duyn, · I think you would understand 
this statement. What did vou mean when vou said "we can 
use for la.te planting· one million Picardy ... and also 250,000 
Flaming Sword for late planting"? 
page 44 ~ A. You have ~fadiolus for early planting and 
· . late planting. That is what you mean. Late plant-
in!r you told tl1e people you c.an plant these stuff in August 
and you can take your flowers off in November. That is what 
yon mean by late planting·. 
Q. What did you mean when you said ''We can use for late 
planting-''? 
A. We can use for selling for planting. 
Q. You mean then, yo~u statement in your letter means 
that was for somebody else to plant instead of yourself, . 
A. No, sir. 
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Q. Tl1en what do you mean? 
A. I mean that they can do with the stuff what they like. 
It is up to me. \Vhen I buy it I can do with the stuff what I 
like. 
Q. Nevertl1eless, did you not tell Mr., Webster that you 
·oould use that manv bulbs for late planting yourself? 
A. Not myself. i do with them what I like. When you buy 
· stuff from a man I don't put it you do so and so. When a 
man receives: llis monev the business is :finished. 
Q. YOU sell bulbs, do you not f 
A. Sure. 
Q. ·what grades do you sell t 
A. I sell every kind.. 
Q. What grades? 
A. I sell them from sizes up to Jumbos. Want me to show 
you what I sell from measure Y 
Q. Mr. Van Duyn~ when these bulbs came to you at Cape 
Charles you were present when they )Vere unloaded, were 
you not¥ 
A. I will answer· you first what you ask me. 
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all these measures arc in the trade-where :vou 
can see what the measure is. That is a Jumbo when it goes 
over two and a half incl1es. , 
'Q. Wbat is that diameter? (Indicating a bulb) . 
.A. That is a No. 3. 
· Q. What is the diameter? 
.A. .&bout an inch and a half. 
Q. Mr. Van Duyn, what size is No. U 
.A. No. 1 is one and three-quarters to two inches. 
Q. How ,do you grade bulbs t 
A. With a measure. 
Q. For a number 1 bulb or better you use a belt with an 
inch and thre<t-"quarter diameter? 
A. In a measure you put in six different sizes or grades. 
Q. I am talking about No. 1 or better. T)ley go over an 
inch and three-quarter belt Y 
A. Yes, and two inch belt to go over with yom: Jumbos. 
Q. Mr. Van Duyn, you were present when these bu1bs were 
unloaded? 
A. I was. ves. 
Q. YOU Were rig-ht there f 
A. Yes, sure. 
Q. You saw them unloaded? 
.A. Yes. 
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Q. You looked at themT 
.A. I looked at the different kinds. It was different lots,. 
Flaming Sword and Picardy, and I told the people to put 
them in two sides. . · 
· Q. Didn't you examine any of those bulbs 7 
page 46 ~ .A. No, sir. How you going to examine one 
· . million 250,000 bulbs in a minute. 
Q. Mr. Van Duyn, how many bnlbs on that truck¥ 
A. I don't know. 
Q. Don't you know there were 167,000· bulbs on that trnckf 
A. No, sir, and that man don't know that too. He heard 
iloofy. . 1 
Q. And you think it was a miJlion bulbs on that? 
A. I never think it. Who can go out and say it is 167 ,ODQ 
bulbs .. · . 
Q. Didn't Mr. Spears tell you how many he had on the 
truckY 
A. I don't know aibout that. I was only :fighting with him 
about the freight. 
Q. Did you say anything about the quality f 
· A. Not. a:bout the quality, about the freight. I have to 
pay $140.00 for 200,000. 
Q. How many were you expecting· to come on that truck f 
A. They wrote me first 200,000 and they bring only what 
you see later on the invoice, 167,000. 
Q. Didn't Mr. Wepster tell you continually that each truck 
.load would probably take about 200,000·f 
.A.. Well, I do not know I before how many tons to a load. 
He did not tell me he could load ten tons. 
Q. Didn't Mr. Webster tell you each truck would take about 
200,000, . 
A. No, he did not tell me that. Maybe he has it in a letter, 
out he did not told me that. 
Q. Mr. Van Duyn, you introduced in evidence Mr. Webster's 
letter of February 15th. Will you read that letter, pleasef 
Mr. Dickinson: That letter has been read and 
page 47 ~ I suggest Mr. Mears read it so the Jury ean under-
stand it. 
Q. Let me read it to you . 
.A. Let me see it first. 
Q. This let.ter reads: ''By now you have received the 
sample of bulbs shipped you and we trust you find them 0. K. 
If you want 1,000,000 Picardy and 2-50,000 Flaming Sword 
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Please let us know and we will hold this! amount for vou. We 
would like about 25 % deposit on this lot or $1,000.00 ·would be 
sufficient. We will check up on .cheapest delivery for yo~1-
but think that this quantity can be hauled by truck at about 
$125.00 per load and it will take six loa.ds to haul it at the 
rate of a.bout 200,000 per load." Mr. Van Duyn, you knew 
then about what was coming on each truck, didn't you, the 
quantity? 
A. No. I did not know. · 
· Q. You were present when this load was unloaded. You 
say that was correc.t. 
A. No, I did not say it was c.orrect. 
Q. "\Vere you or not present when this truck load was un-
loaded? 
The Court: Let's go ahead. He has answered that. 
Q. How many hag·s of bulb~ did you ope,i. Y 
A. 1 didn't co1.mt Hiem at nll. I told you I sorted the 
, Flaming· Sword and Picardy and it was a few open bags and 
they put them down behind. '1.'hat was all and I didn't take 
auv notice of it . 
. Q. Do you mean to ten the Jury that you made no examina-
tion of these bulbs when t11ey were unloaded Y 
The Court : He has answered it once. 
Q. Mr. Van Duyn, on. what day. did you stop payment on 
this check for $500.00 Y 
page 48 ~ A. I don't h"llow. I go to the bank when I see 
the stuff is no good and I stop the check. 
Q. Did you 8-·o to Mr. King· for his advice as to stopping 
pavment ·::m this check. 
- .A. I1 do not know. 
Q. You stated on direct examination l\fr. King· told vou 
tha.t if the bulbs did not come up to contract that you ha·d a 
rig·ht to stop payment on the cheek. Is that correct? 
A. I don't know. 
Q. You did stop payment on the check, did you noU 
.A. I stopped payment on the check. 
Q. 1\fr. Van Duyn, on what date did you ship these bulbs 
to vour buver in New YorkY 
A. 1 don't know. 
Q. Have you anything in your records to show when you 
made the shipments? 
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A. Maybe. 
Q. Can you produce anything? 
A. Maybe. 
Q. Will you produce it? 
A. When my lawyer order me. 
Q. You have the opportunity right now. 
The Court: What do you wanU 
Mr. Mears: I asked him if he could show the date on which 
he made a shipment. 
The Court : Have you anything like that? 
Mr. Dickinson: NO:, but I can prove by other witnesses 
about the time. 
page 49 ~ The Court: You have no written record of it V 
Mr. Dickinson: No. 
The Court: That is all right. 
- Q. Mr. Van Duyn, you assumed ownership of these bulbs 
that had come to you by this truck to the extent of -sending 
these bulbs, or a part of them, on to your buyer in New York, 
did you notY 
A. I don't understand that. 
Q. You sent a part of the bulbs to New York. Is that cor--
rect? 
A. I want every word with you now. 
Q. I will put it in simple words. You did ship a. part of 
these bulbs to New YorkY 
A. I think so. 
Q. Do you know whether you did or not? 
A. Yes. 
Mr. Dickinson: He is suffering with heart trouble and 
high blood pressure. 
Q. Mr. Van Duyn, did you prior to March 28th notify Mr. 
Webster that these hulbs were not satisfactory? 
A·. You c.an find that in my correspondence. I have not 
these dates from 28 to 26 to 24 in mv head. vVho can have 
that? - · · 
Q. lVIr. Van Duyn, here is a telegram that you have intro-
duc~d in evidence, or maybe we did, from the Leesburg Bulb 
ComJ)any which says: ''We have notice your check protested. 
What are you doing a-bout it. Ad,rise Western Union imme-
diately." That telegram was dated March 31, 1941. It was 
set]t from Leesburg- at 12 :12 P. M. on that date. Had you 
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gi~·en to the Leesburg Flower & Bulb Company any p,revious 
notice of your refusal of these bulbs Y 
1>age 50 } A. Sure, we sent them a letter and I phoned 
them one time. Paid $3.00 ior it. 
Q. Is this the letter you ref er to or not, this is dated March 
28th. · 
A. And telegram is on the 31st. 
Q. Telegram March 31st. This is the date of the letter. 
A. We have a telegram three days later. I cannot write"the 
letter three days before I receive the telegram.· That letter 
:is all right. It is just what ha.s gone on. 
Q. Mr. Van Duyn, on what date-
A. Don't ask me for dates. 
Q. I am asking you on what day the truck load of bulbs 
arrived at your place f 
A. I clon 't know. 
Q. Do you know what day of the week! 
A. I think it was in the early part of the week. 
Q. Mr. Spears has testified the truck load of bulbs was de-
livered to vou on TuesdaY. 
A. Tl1at ·is the early part of the week. 
Q. On 1ruesday, March 25th. Is that correcU 
A. I do not know the dates. I have told you a hundred 
times I don't know the date. 
Q. Do you recall saying to Mr. S.pears that you had ex-
pected him on Monday, the day before he got there? . 
A. Maybe1 I don't know. I wasn't interested if he was 
there Monday or T·uesday. 
Q. M:r. Van Duyn, when the bulbs were unloaded 
page 51 ~ who besides your colored helpers and Mr. Spears 
were pre-sent, if anyone Y 
A. Only me and the colored people. _ 
Q. Just your colored help? 
A. Yes. 
Q. Nobody was p1·esent at the time! 
A. I don't think so. 
Q. After you had stopped pa.yment on your eheck and after 
you had written this letter of March 28th, but before suit was 
brought, didn't the Leesburg Bulb Company agree to take 
hack those bulbs if vou would send them to them or turn 
them over to them Y .. 
A. I don't think so. I told the man that the bulbs are here 
and he has to fill his contract. 
Q. Now, Mr. Van Duyn, you would have had your ~nit on , 
the contract. ,\Thy were you not willing to return to the Lees~ 
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burg Company the truck load of ·bulbs they sent you, which 
you say were unsatisfactory. . 
A. I do not believe he claimed to me, but it is clear enough 
if vou sell me a million bulbs for hllJf price you are not- so 
pleased -and will you take them ·away now. That is cle.ar 
enough to every business man. You have to fill your con-
tract .. 
. Q. Mr. Van Duyn, wasn't your· attorney, Mr. Dickinson, 
notified , that the Leesburg Company .was perfectly willing 
to accept a return of the bulbs if you we1·e unwilling to pay 
for them! 
A. I don't know if Mr. Dickinson was. 
Q. Didn't Mr. Dickinson eYer tell you that the Leesburg 
Company was willing to take back those bulbs if you would 
turn them over to them Y 
A. Maybe. I do not remember it. 
Q. Mr. Van Duyn, where are those bulbs now? 
A. I told you they are rotten and these 20,000 
page 52 ~ that are in the ground .. 
Q. You planted 20,000 of them f 
A. Yes. 
Q. Now all of the rest of them are at your place down there? 
A. Yes. 
Q. Mr. Van Duyn, when you to6k three bulbs out of the 
sample to carry to Gioldfarb in New York did you do that on 
the authority of the Leesburg people! · · 
A. No. sir. 
Q. Who selected the sample that you took to the .. Goldfarb 
Company? 
A. I picked them out myself. 
Q. And you picked out three Y 
A. Three samples, yes, and they bring them back again. 
Q. Did you pick those out on the authority of the Leesburg· 
people? 
A. I did not need any _authority from a sample they send me. 
· The Courb Just answer yes or no . 
.A. No. 
Q. Did! you or did you not take the entire sample of bulbs 
that had been sent you by the Leesburg Company to vour 
buyer in New Yorki .. 
A. No~ I take them from the sample. 
Q. Then your buyer in New York who you say turned down 
the, shipment that you sent to them never did aetually see 
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the whole sample of bulbs that was sent to you by Leesburg¥ · 
A. He see only three bulbs from the sample. , 
Q. And iou selected three of those yourself 7 
A. I selected them from the sample myself. No-
page 53 ~ body fron:i Leesburg was ove:r it. 
Q. Did you agree to sell to the Goldfarb Company 
entirely Jumbo size bulbs Y 
A. I sell them the sample and sell them a sample. I sell 
them three bulbs, show them, and I bought a million and' two 
hundred and fifty thousan~. Can you use them. They said 
well when they are that size sure we can use them. They 
said what vou ask. I said $9.00. 
Q. \Vhat" size were those bulbs you took to the Goldfarb 
peop,le ! 
A. At least two and a quarter inches. 
Q. Do you ·know specifically what size those three· bul~ 
were? 
1\.. Two and a quartc-r and over. . 
Q. How many of the three were two and a quarter Y 
A. All three. 
Q. How many were over twf\ and a quarter f 
A. There w.as no starting below two aud a quarter so I 
cannot take smaller ones. That is on the sample received 
from the Leesburg Company that I took to Goldfarb. 
Q. Now, Mr. Van Duyn, from whom did vou buy the bulbs 
you speak of in your 1etter of February lOtfr from Ft. Pearce, 
Fla.Y 
Mr. Dickinson: I do not kIJ.ow how that' is material in any 
way. 
Mr. Mears : It is right in his letter here. 
The Court: It has nothing in the world to do with the 
case. I do not see any connection with the Ft. Pearce deal. 
I will sustain your objection. 
Q. Mr. Van Duyn, have you ever bought nny bulbs and paid 
for them in advance or paid any part of the purcha:se price 
in advance? 
Mr. Dickinson: I object to that. Whether he 
page 54 ~ has or hasn't doesn't make any difference. 
The Court: What is your objection Y 
Mr. Mears: We have letters here going in to the Jury as 
Exhibits. These letters, of course, when in the record are · 
n,ot under oath. I am asking ~r. Van Duyn in this letter 
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to the Lee~burg Company stating '''\Ve are wondering that 
our name 1sn 't good enough for you so you ask for money 
in advance. We have never bought bulbs on these terms.'' 
I am asking· Mr. Van Duyn if he is willing to state on his oath 
here that he has never bought bulbs and paid for them. 
The Court: Suppose he does deny it and you contradict 
him. what does that effect you at alH The question here is 
whether or not he made this deal with Leesburg Bulb Com-
pany and whether or not they c.ame up to standard and 
whether he violated his contract or thev violated theirs. 
Mr. :Mears: I felt this had a bearing on the general status 
of this contract. 
The Court: Not a bit. I don't think that has a thing in 
the world to do with it. I will sustain your objeetion. 
Q. Mr. Van Duyn, you have never offered, have you, to re-
turn this truck load of bulbs to the Lees burg Company Y 
A. I don't think so. 
Q. Now, Mr. Van Duyn, did you buy on the market another 
million bulbs and fill an order with the people in New York Y 
A. Has th~t anything to do with the Leesburg casef 
The Court: Yes, sir, that is proper. . 
A. No, sir, I cannot fill those. 
pag·e 55 ~ Q. Therefore, you are only estimating your pos-
sible loss by reason of not selling bulbs to your 
people in New York. Is tl1at correct? 
. A. No~ sir, that is not correct. When he delivered me the 
stuff according to sample I can make my profit. 
Q. Mr. Van Duyn, do you have with you your contract with 
the people in New York? 
A. I told you it is here estimated now that we delivered 
the first load from the sample and when they are all right I 
can bring· them all. 
Q. I ask you if you have with you any contract with the 
Goldfarb people in New YorkY 
A. Yes, I have a. c.ontract from month to month. 
Q. vVhere is that contra.ct, :M:r. Van Duyn T 
· A. I talked with the man and the man told me that. 
Q. Do you have anv evidence in writing on that contracU 
A. I am not sure about it, maybe. 
Q. Are you able to produce any written evidence of any 
suc.h contract Y 
A. When I have the contr~ct I can produce it. 
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Q. You haven't l)roduced any written evidence of that con-
tra.ct. · · 
A. Nobody askeq. me for it. You the first. 
The Court:· He has testified if lie had one he didn't know 
where it was. It was word of mouth contract. 
Mr. Pickinson: That is just what he did say .. 
l\fr. Mears: I am through I guess. 
RE-DIRECT EXAMINATION. 
By Mr. Dickinson~ 
Q. Mr. Mears asked you why you didn't buy other bulbs to 
nll your contract with Goldfarb. 
Mr. Mears: I just asked him whether he did. 
Mr. Dickinson: All right then. 
Note: Mr. Cobb, one of the Jury, asked the following 
question: 
Q. Is this suit that is pending a ·written or verbal oontracU 
The Court: It is both. You ha~e a correspondence in 
there and they had a telephone conversation. 
C. VANDUYN, 
one of the Defendants, being first duly sworn, tefttified as 
follows: 
DIRECT' EXAMINATION. 
Bv Mr. Dickinson: 
·Q. State your name, please? 
A. C. Van Duvn. . 
Q. Are you the son of this gentleman, Mr. Y. Van Duynt 
A. lam. 
Q. You are in business with your father, are you not! 
A. I am, yes. 
Q. Mr. Van Duyn, did you see the sample of bulbs Lees· 
burg Bulb & Flower Company sent here Y 
A. Yes, sir, I did. 
Q. Did you examine them Y 
A. I did. 
Q. What was the size and condition of• those bulbs Y 
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A. They we1·e Jumbo bulbs and very good con-
page 57 } dition. The size was from about two inches and 
up. 
Q. They were what is known as Jumbof 
A.. Yes .. · 
·Q. That. was trne of the sample you saw¥ 
· A. That W3*3 true, yes, sir r . 
Q. Mr. Van Duyn, did yon see the bulbs that were delivered 
by truck to your storage place, warehouse Y 
A. I did. Q. What was the size and condition of those bulbs with 
respect to the sample you examined y· 
A.· The size was much smaller and the quality was bad .. 
They had a lot of core rot in them. 
Q. Do you ·know whether or not you or your firm. sold any 
of those bulbs to Goldfarb 7 
A. Yes, I do. 
Q. How do you know it Y 
A. My father was in New York and met me and told me 
he had seen Mr. Welch from Goldfarb and he could use a 
lot of gladiolus 'bulbs and he had to send a truck load. 
Q. Did you send a truck load Y 
A. We sent about 50,000 and when those would be satis"' 
factory, equalling to the sample, he would take the whole 
lot. . 
Q. Did you talk to Mr. Welch a~out these bulbs Y 
A. He called me one da.y and told me he had received the 
bulbs and I should remove them right away because they are 
diseased and no good and as long· as you leave them they 
will go further. 
Q. What· did he say about th~ size of. the ibulbs Y 
page 58 ~ A. Too small· according to sample. 
Q. ·what did you do with them? 
A. Truck load them up and send them to Cape Charles. 
Q. You had nothing to do with buying· the bulbs? 
A. I did not. 
Q. Your father handled that entirely! 
A. Yes, sir. 
Q. Diel you have anything to do with selling the bulbs to 
Goldfarb! 
A. No, I did not. 
l\fr. Dickinson: Take the witness. 
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CROSS EXA:MINATION. 
By Mr. Mears: 
Q. Mr. Van Duyn, was there a sample sent to Goldfarb? 
A. My father took some_ bulbs out of this sample and showed 
them to Mr. Welch or Mr. Goldfarb. 
Q. Did you see the sample Y 
A. I am not sure. I think I did, but I can't say for sure. 
Q. Do you know whether that sample was ,gelected on the 
'authority of the Leesburg Company? 
A. The sample was taken out of the main sample which 
my father received from Leeshurg Company. 
Q. The sample that was submitted to Goldfarb wasn't the 
sample that was submitted by the Leesburg B.ulb Company 
to Mr. Van Duyn 7 
A. It was part ,of the sample from Leesburg Bulb Com-
pany. 
Q. Selected by your :firm Y 
A. Not selected, just taken out of the sample. 
Q. Did you see them taken out? 
A. I think I saw the bulbs he showed Mr. Welch. 
·page 59 ~ Q. Did you see Mr. Van Duyn take those bulbs 
ouU ' 
A. I did not. · 
Q. How do you ·know they were not selected out of that 
loU 
A. That I do not know. 
Q. Yon don't know whether they were selected out of that 
lot or not! 
A. I know my father showed them a sample which came 
out of the sample from Leesburg. . . 
Q. The contract" that your firm then made with the Gold-
farb firm was not on the basis of the sample as a whole that 
had come from the Leesburg Company? 
A. It was on the bulbs which came out of the sample which 
came from Leesburg. ' 
Q. But not the whole sample Y . 
A. Not the whole sample. · 
Q. Where were ·you when this truck load of bulbs arrived 
from Florida Y 
.A.. I was in New York. 
Q. You don't know then of your own knowledge the actual 
condition of those bulbs when thev arrived from Florida? 
AJ I saw .them ve~y shortly after they arrived. 
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Q. You don't know the condition when they arrived from 
Florida? · 
A. Not at the very moment they arrived. 
Q. vVere you in Florida with your father when he first 
talked with Mr. Vv ebster of the Leesburg Bulb Company in 
regard to the purchase of these bulbs 7 
A. I was not. 
page 60 ~ Q. You have no knowledge then of the telephone 
conversation that took place between your father 
and Mr. Webster? 
A. No, I haven't. 
Q. You heard Mr. Webster testify this morning? 
A. I did. 
Q. You heard Mr. Webster testify he told your father he 
could furnish these bulbs in sizes ranging from #1 up Y Y:ou 
heard him, did you not Y 
A. I heard ]\fr. ,v ebster testifv thev went over the sizer 
of an ineh and a half. " • 
Q. You heard Mr. Webster testify that is what he told Mr. 
Van DuvnY 
A. No, he said they were sized over a one and a half sizer, 
which is no # 1 and no Jumbo. 
Q. Now, Mr. Van Duyn, if you have an inch and a half 
belt and you put all your bulbs in will not the Jumbos come 
·Out with the #ls Y 
. A. Some of the Jumbos will come out, but they are mostly 
# ls in there. . 
Q. Will not all the Jumbos and all of the # ls come out 
altogether when you run them over a grader with the # 1 belt 
on it? · 
A. If he has a # 1 grader the # ls, including the Jumbos, 
will run out. 
Q. R,ight. From whom did your firm last buy an order of 
straight ,Jumbo Picardy bulbs Y 
Mr. Dfokinson : If your Honor please, I think that has 
been ruled on before. 
The Court: What is the purpose of that question, Mr. 
i\fearsY 
Mr. Mears: The purpose of it is, Mr. Webster 
p·age 61 ~ testified this morning that he told Mr. Van Duyn 
he would get #land .Jumbos, whatever eame out 
on this belt. Mr. Webster says they don't sell Jumbos sepa-
rately. 
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The Court: You can ask him if he ever bought any, but 
I don't think the la.st time he ever bought any .. 
Q. Mr. Van Duyn, have you ever bought an order of straight 
Jumbo bulbs? 
A. I don't recall. We did, but I do not recall how long 
.ago .and from whom. 
Mr. Mears: That is all 
Mr. Dickinson: You have bougbt them, haven't youf 
A. Yes, we did., but I do not know from whom because my 
father does most of tbe buying. 
Mr. Mears: Didn't you just sa.y you couldn't remember 
any order! · 
A. I couldn't remember from whom and when. 
The Court: Rold on, Mr. Mears, you had him in direct 
examination. 
NICHOLAS PEET, 
a witness on behalf of the Defendants, being first' duly sworn, 
testified as follows: 
DIRECT EXAMINATION. 
By Mr. Dickinson: 
Q. !State your name, please. 
A. Nicholas Peet. 
Q. Where is your residence? 
A. New Field, N. tT. 
Q. In what business are you engaged? 
A. Bulb and flower business. 
page 62 } Q. How long you been engaged in this business, 
Mr. Peet¥ 
A. Well, about as long as I can remember, l guess. 
Q. Are you interested in a financial way or otherwise in Van 
.Duyn & Son in the matter involved in this case 7 
A. I am not. 
Q. You have no :financial or other interest in it whatever! 
A. I have not. 
Q. Mr. Peet, did you see the sample of bulbs Leesburg Com-
pany sent to Mr. Van Duyn7 . 
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A. I have ... 
Q. Did 1you examine the samplef 
A. Yes, I did. · 
Q. What wa.s the condition and size of the sample bulbs T 
A. Well, the size was anyway from two inches and up. 
Q. ,vhat is that known as in the trade t 
.A. That is a Jumbo size. . 
Q. And the sample you saw was from two inches up and 
· known as the Jumbo size! 
A. And very healthv. 
Q. Were they in good condition f 
A. Very good condition. 
Q. Mr. Peet, did you al~o see the TmThs Leesburg Bulb & 
Flower Company delivered to Yan Duyn and Son by truck Y 
.A. Yes, I have. ' 
Q. I don't suppose you recall the exact date f 
A. ·No, I do not. 
Q. Did you examine those bulbs f 
page 63 ~ A. I did. 
. . . Q. What was the condition of those bulbs de-
livered by that truck 1 
A. For one thing they l1ad an awful lot of core rot in· them 
and they weren't llJ? to the size of the sample what I saw. 
Q. This truck load of bulbs had, I believe, 167,000. How 
long would it take to make a proper inspection of 167,000 
bulbs? 
A. That is quite a job. 
Q. Mr. Webster testified, as I recall, that he used a grader 
·belt for these bulbs of one and a half inch. Was that a proper 
grading, or what would have happened had the bulb been of 
the sample- · 
Mr. Mears: He said #1. 
_.\. Y.ou want to know what size vou would use for #l Y Q. According to sample. ., · 
A. According to sample yon shonlrl have used at least a two 
inch grader because if you use a smaller grader the Rmaller 
bulbs come in. 
Q. Fo:r the size of the bulbs of the sample sent was it pro·per 
•to use a one and a half inch belt or a #l? 
A. For #lyes, but the samp]e I ~aw was Jumbos. · 
Q. As to weight of bulbs, what difference approximately is 
there in the weight of. bulbs depending on the time they are 
taken from the ground and shipped 7 · ' 
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· A. That is hard to state. If you dig bulbs and grade them 
right away they are much heavier than when properly cured. 
There would be a lot of difference ih weight. I would judge 
any way from 35 to 25%. · 
Q. Do I understand then the weight is greatly dependent 
upon the length of time the bulbs have been out of the ground? 
A. Oh, yes. 
page 64 ~ Q. And that is more so than the size of the bulb? 
A. That is right. · 
Q. You are a buyer and seller of gladiola bulbs? 
. A. I am. 
Q. vVhat was the market condition of bulbs from March 
through April and May? 
A. Well, the stuff is very scarce and the price is going up 
every day. The market was on the ups. 
Mr. ~ears: I don't think that testimony has any bearing 
on this contract. I don't think this phase should come up. 
The idea, of course, is to push up the market value. 
The Court : He has filed an offset claiming damages for 
hreach of contract and he wants to show· damages sustained. 
And if that is a fact he has a right to show damages sustained. 
Q. What ,vere. bulbs according to the sample received from 
Leesburg worth from the latter part of March through Apdl 
and May? 
Q. Well, I think if any buyer could have bought those at 
that time for $9.00 was a very good price for the buyer. 
Mr. Dickinson: Take the witness. 
CROSS EXAMIN.A:TIQN. 
By Mr. Mears: . 
Q. Mr. Peet, if those bulbs according to that sample would 
have been worth $9.00 per thousand can you give any reason 
w).'!y the Leesburg Bulb & Flower Company would have been 
willing to sell those bulbs to Mr. Van Duyn for $3.50 p~r 
thousand? 
A. ·when Mr. Van Duyn showed me that sample the first 
time what he received from Florida I could not believe that 
he bought those bulbs for $3.50 so I felt right away 
. page 65 } there was something wrong some way. 
Mr. Dickinson: Just what did you figm~e was wrbng? 
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Mr. Mears: 
Q. Just a minute. Mr. Peet, it is a fact that your ·firm not , 
necessarily with this particular contract, but it is a fact is it 
not that your firm is closely interested, directly interested or 
indirectly interested, in a financial wa:y with Mr. Van Duyn's 
firm, is it not? 
A. I don't think so. 
Q. Mr. Peet, hasn't your firm been connected with Mr. Van 
Duyn pretty much since he has been here Y 
A. vYe have done a lot of business together. 
Q. Hasn't your firm actually put up money for Mr. Van 
DuynY. 
A. No. 
Q. You are positive of that Y 
A. I am quite positive. 
Q. Your firm hasn't put up money for Mr. Van Duyn with 
which to pay renU 
A. "\Ve might have owed Mr. Van Duyn. money ·at the .time 
and he owed us because we do a lot of buying and selling. 
Q. There has been some connection between your ·nrms Y 
A. We have done a lot of business together. 
Q. Did you see the sample of these bulbs when they arrived 
f tom Florida Y 
A. I did see it. 
Q. "\Vhere did you see the bulk shipment of the truck Y 
A. At Mr. Van Duyn's warehouse. 
page 66 ~ Q. Do you know when that was? 
A. I don't recall the date, but I know the latter 
part of March. 
Q. Do you know then about what date! 
A. "\Vell, I have heard a date mentioned this morning, but I 
wasn't sure about the date, but I know it was the latter part 
of March. 
Q. Do you know w·hen those bulbs arrived here? · 
A. Well, I came down here quite often and when I saw those 
bulbs I knew they were just put in the grates, they had just 
been taken from the bags they were shipped"in and put in 
c.ra.tes. That is the proper way to store them, and when I 
looked at those bulbs they looked bad to me. They weren't 
near up to size and wa.s a lot of core rot in them. , 
Q. How long had you been here at the time you saw those 
bulbs1 
A. vV e were working here ourselves and I was down here 
three days a week anyway most times. 
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Q. Did you make a trip from New York for the inspection 
of this particular shipment of bulbs Y · 
A. I did not. 
Mr. Mears: I have no further questions. 
Mr. Dickinson: That is all. 
KAREL VON LEEITTVEN, 
a witness on behalf of the Defendants, being first duly sworn, 
testified as follows : 
DIRECT EXAMINATION. 
By Mr. Dickinson: 
Q. State your name, please. 
A. Karel Von Leeuwen. 
page 67 ~ Q. ·where is your residence? 
A. New Field, N. J. 
Q. And what business are you engaged inT 
A. I am salesman for Peet Brothers. 
Q. And as salesman you sell and buy what 7 
A. Bulbs. 
Q. Buy gladiola bulbs Y 
A. Yes, sir. · 
Q. Are you connected in any way with Van Duyn and Son? 
A. None at all. 
Q.· Do you have any financial interest or other interest in 
Van Duyn & Sont 
A. No, sir. 
Q. Did you see the sample of bulbs Leesburg Bulb & Flower 
Company sent to Van Duyn & Son? 
A. I did. 
Q. Will you please state the size and condition of that 
sample of bulbs? 
A. That they were good jumbo bulbs in perfect condition. 
Q. Did you see the bulbs afterwards delivered by Leesburg 
Bulb & Flower Company to Van Duyn & Son at Cape Charles Y 
A. I did. 
Q. ·where did you see them! 
A. At the warehouse of Van Duyn & Son. 
Q. Did you examine the bulbs? 
A. I did. 
Q. Will you please state the condition and size of the bulbs? 
Q. They were smaller as the sample and there 
page 68 } was a quite lot of disease in them then already. 
Q. Do you know about what time you saw these 
bulbs? · . 
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A. Latter part of March. . 
Q. How long would it take to make a proper inspection of 
167,000 ,bulbs? 
A. If yo:u have to do that personally at least a week. 
Q. I understood Mr. Webster to testify he used a #1 grader 
belt for # 1 bulbs. If these bulbs had been the same as the 
sample would he ha.ve used that type of belt! 
A. Absolutely not. 
Q. The size of the sample were jumbo bulbs, were they not t 
A. Yes. 
Q. What difference is there in the weight of bulbs depend-
ip.g upon the time they are taken from the ground and shippec11 
A. If they are properly cured there is at least a difference 
between 15 and 25 %· 
Q. The weight of the bulb then depends a great deal on 
what? 
A. The curing. 
Q. How ·about the size? . 
A. Hasn't anything to do with the size whatsoever. 
Q. Do you know Goldfarb Company 1 
A. Very, very well. , 
Q. Are you now selling them? 
A. I am. 
Q. Are they able to buy a million, two hundred thousand 
bulbs from Van Duyn? 
page 69 ~ A. I have an idea they are. 
A. No. 
Q. Is there any question about that f 
Q. Are they large buyers of bulbs? 
A. They'are very large buyers of bulbs. 
Q. Some .question has been raised as to whether contract of 
sale in writing or not is customary in the trade,-whether or 
not written contract of bulbs are usual. . 
Mr. Mears: We have this case to go by, not some other 
cases. 
Mr. Dickinson: He is trying to make something of the fact 
it isn't in writing. 
The Court: I think the objection is well taken .. 
Q. What were the market prices of Jumbo bulbs or bulbs 
like the sample you saw from latter part of March through 
April and May of this year? 
A. Anywhere from $9.00 to $13.00 a thousand. 
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. Q. What was the state or condition of· the market during 
that period of time? 
A. Very scarce. 
Q. Was the market rising or , falling on those particular 
bulbs·? 
A. Rising. 
Mr. Dickinson: Take the witness. 
CROSS EXAMINATION. 
By Mr. Mears: 
Q. Mr. Von Leeuwen, in March when this sale was made 
had you had bulbs of the type that you are showing here as 
being the sample received. from Leesburg, would you have · 
sold those bulbs for $3.50 per thousand f 
pa.ge 70 ~ A. I would ~ot have. , 
Q. Do you know anything at all about the Lees'.. 
burg Bulb & Flower Company? 
A. No, sir, I do not. 
Q. Know anything about how long they have been in the 
business, or anything of that kind Y 
A. No, sir, I do not. 
Q. Know ar11t1tkin9 about how lo1ig they have been in the 
business, 01· (lnything of that kind'/ 
A. No, sir, l do not. 
Q. Have you any reason for believing that they would not 
have known anything about the market conditions in regard 
to these bulbs Y 
A. I can't say what another fell ow knows about the market. 
Q. If the Leesburg Bulb Company a.greed to sell bulbs of 
that type at $3.50 per thousand at that time they considerably 
undersold the market, did they not Y 
Mr. Dickinson: I object t.o that. They have sold them for 
$3.50. Why and whether they should have has nothing to do 
with the case. 
The Court: Wnat was the question Y . 
Note.: Question read back. . ~ 
The Court: .You can answer that. 
A. Yes. 
Q. Do you work for Peet Bl'others on a salary basis or are 
you a partner in the firm Y 
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A. N 0 1 I am not a partner in the firm. Q. Did you see this sample \vhen it arrived from Florida t 
A. I did. 
Q. Were you present when it was unloaded 7 
page 71 } A. I wasn't there. 
· Q. Can you testify of your own knowledge that 
these were the bulbs that came from Florida in that sample? 
A. I cannot. 
Q. Can you testify of your own knowledge tha.t the bulbs 
that were shown to you at Mr. Van Duyn's place were the 
bulbs that were delivered by the Leesburg Bulb & Flower Com-
pany to him? 
A . .You mean this spri.ngY 
Q. Yes. 
A. Yes. 
Q. Were you present when the truck arrived Y 
A. I was not. 
Q. Did yon see them unload T 
A. No. 
Q. Who told you the bulbs were the ones that came from 
Leesburg Bulb & Flower Company? 
A. Because they were in bags with the Leesburg label on 
them. 
Q. You said bulbs would loose 15 to 25% in weight. ,\That 
length of time do you mean that would take place? 
A. That is very ha.rd to answer because it depends on what 
heat you put them in. If you dried them at 85, 75, 65 it will 
take longer, but I was under the impression those bulbs were 
dug very very fresh, the shipment was. 
Q. Now when you said bulbs would loose 15 to 25% in 
weight, how long after· the bulbs have been dug before they 
would loose that much in weight¥ 
page 72} A. That is what I just answered. That depends 
on what kind of heat they are stored in. 
Q. Ori. an average? 
A. That is with evervbodv different. 
Q. Would they loose· that., much in a day Y 
A. Oh, no. 
Q. Week? 
A. No. 
Q. Month! 
A. Yes, in a month if you stored them in a good tempera-
ture. It all depends on the tempera.ture you know. Some 
people store 85, others 75. 
Q. Do you mean artificial temperature Y 
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' Mr. Mears: I have no further questions. 
Mr.! Dickinson : vV e rest, if your Honor please. 
Mr. Mears: "\\Te have nothing further. 
Note: The defendant ·rested its case and the Plaintiff did 
likewise. The Court then read to the Jury the following in-
structions, which were all of the instructions given in this 
case, instructions 1, 3 and 6 being given at the request of the 
Plaintiff, and Instructions A, B, C, D, E, and F being given 
at the request of the Defendant. 
INSTRUCTION 1. 
The Court instructs the Jury that if you believe by a pre-
ponderance of the evidence that the defendant accepted the 
bulbs when delivered to him near Cape Charles, Virginia, then 
you must find a verdict in favor of the plaintiff for the amount 
sued for. 
page 73} INSTRUCTION 3. 
The Court instructs the Jury that it is a question for the 
Jury whether under all the circumstances the acts done by 
the defendant am,01.tnfing to an acceptance and if the ,T ury 
believes that the defendant exercised any act of ruling over 
said bulb or did any other act amounting to acceptance of 
them, then such acceptance is a waiver of any objection to the 
quality of said bulbs and the failure of the quality will not 
afterwards avail him as a defense. 
INSTRUCTION 6. 
The Court instructs the .Jury that if you believe from the 
evidence that the sale of the bulbs by the Plaintiff to the De-
fendant was made by sample and tha.t upon an inspection and 
comparison of the bulk of said bulbs with said sample, made 
by the defendant or his agent within a reasonable time after 
their delivery, it was as.certained that the bulk of said bulbs 
were inferior in quality to and did not correspond with said 
sample, and that the plaintiff had notice thereof within a 
reasonable time, then they must find for the defendant, unless 
the Jury believe from the evidence that after the bulbs pur-
chased by the defendant from the plaintiff were received and 
inspected by the defendant, or his agent, and the sample com-
pared with the bulk, that the defendant personally, or by his 
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agent, exercised any act of ownership over them, or did any 
act amounting to an acceptance of them, the said acceptance 
is a waiver of any objection to their quality and the failure 
of their quality will not afterwards avail him as a defense, 
except in case of fraud,. but the proof of such acceptance must 
. be clear and unequivocal and it is a question of faet 
·page 7 4 } for the Jury whether, under all the circumstances·, 
· the act which the buyer does, or forbears to do, 
amounts to an acceptance. 
INSTRUCTION A. 
The court instructs the Jury tha.t if you believe from the 
evidence that Leesburg Bulb & Flower Company accepted 
1 from Van Duyn and Son orders· for one million Picardy bulbs 
and two hundred fifty thousand Flaming Sword bulbs like 
the sample furnished by Leesburg Bulb fill:d Flower Company~ 
and the price and time of payment was understood between 
them, then such orders were a binding contract on Leesburg 
Bulb and Flower Company to have shipment made of 'said 
bulbs according to sample, within the time agreed upon; and 
if you believe from the evidence that Leesburg Bulb and 
Flower Company failed to ship the bulbs so ordered accord-
. ing to sample, then Van Duyn & Son are entitled to set-off and 
recover over against Leesburg Bulb and Flower Company's 
demand in this action, the loss, if any, Van Duyn and Son have 
suffered by reason of failure to furnish the bulbs so ordered. 
INSTRUCTION B. 
The court instructs the Jury that if you believe from the 
evidence that Leesburg Bulb and Flower Company sold the 
bulbs by sample, then they warranted the kind and quality of 
the bulk of the bulbs to be equal to that of the sample, and 
Van Duyn and Son are not precluded from claiming and re-
covering damages £or breach of warranty. 
INSTRUCTION C. 
The Court instructs the Jury that the measure of damages 
for failure to deliver bulbs sold \s the difference between the 
· contract sale price and the market value at the 
page 75 ~ time of delivery, or when they should have been 
delivered. -
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INSTRUCTION D. 
The court instructs the Jury that if you believe from the 
evidence that Leesburg Bulb and Flower Company sold to 
Van Duyn and Son the bulbs by sample, then such a sale car-
ri'.ed with it a warranty that they would deliver bulbs of the 
kind and quality of- such sample, and Leesburg Bulb and 
. . Flower Company warranted the kind and quality of the bulk 
of the bulbs to- be equal to that of the sample, and Van Duyn 
& Son had a reasonable time to examine same to see if they 
came up to sample. 
INSTRUCTION E. 
The court instructs the el ury that if you believe from the 
evidence that Leesburg Bulb and Flower Company sold the 
bulbs by sample to Van Duyn & Son, and that said bulbs de-
livered were of an inferior grade al}d quality to sample, then 
you must find a verdict in favor of Van Duyn & Son. 
INSTRUCTION F. 
The court instructs the Jury that if they believe fro~1 the 
evidence Leesburg Bulb and Flower Company delivered bulbs 
of an inferior grade and quality to the sample, then Van Duyn 
and Son are entitled to damages, and the measure of damages 
is the' difference between the value of the bulbs as delivered 
and their value had they been of the kind and quality of the 
sample by which they were sold. 
Note: The case was fully argued by counsel for both sides, 
and the Jury retired to consider their verdict. After some 
time the Jury returned to the Court Room,.returning the fol-. 
lowing verdict : 
"We, the Jury, find for the Plaintiff the sum of $586.73, 
with inte~est from April 1, 1941, and costs.'' · 
I • 
page -76 ~ Note: Thereupon said Defendants, by their At-
torney, moved the Court to set aside said verdict 
a.nd judg-ment entered in this cause and to enter up final judg-
ment in its favor; or should the Court refuse to set aside safcl 
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verdict and enter final judgment, then to set aside said ver-
dict and grant a new trial on the following grounds: 
1. Because the verdict is contrary to the law and the evi-
dence. 
2. Because the Court erred in giving instructions 1, 3 and 
6, which it did give for the plaintiffs, to the giving of which 
the defendants duly excepted. 
3. Because the Court refused to give instruction B as re-
quested by defendants and giving said instruction as amended, 
to which the def endantR duly excepted. 
4. Because of all other errors apparent on the face of the 
record. 
N.ote : After said motion to set aside the aforesaid verdict 
and to grant the Defendant a new trial was fully argued by 
counsel for said Defendants and counsel for the Plaintiffs, 
;same was overruled by the Court, to which action of the Court 
_ in overruling said motion the Defendants, by counsel, ex-
cepted. Where-q.pon the Court, on the 12th day of November, 
1941, entered judgment upon the verdict rendered by the Jury. 
·whereupon said Defendants, by their Attorney, represented 
to the Court that it is aggrieved with the judgment aforesaid, 
and desires to apply to the Supreme Court of Appeals of the 
State of Virginia for a writ of error to the judgment afore-
said, it was ordered by the Court that the execution of said 
judgment be suspende.d for a period of sixty days from the 
12th day of November, 1941, in order to enable the defendant 
to perfect its appeal. 
OBJECTIONS AND EXCEPTIONS TO INSTRUCTIONS. 
Note: In addition to the instructions given in behalf of the 
defendants, the foil owing instruction was asked for by coun-
sel for said defendants, was objected to by the At-
page 77 } torney for the Plaintiffs, and· was refused by the 
Court, to which action of the Court in refusing go 
give said instruction, the Defendants, by counsel, excepted:' 
INSTRUCTION B-a. 
The Court instructs the jury that if you believe from the 
evidence that Leesburg Bulb and Flower Company sold the 
bulbs by sample, then they warranted the kind and quality of 
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the bulk of the bulbs to be equal to that of the sample, and 
Van Duyn & Son are not precluded from claiming and . re-
.covering damages for breach of warranty although you may 
believe from the evidence Van Duyn & Son accepted the bulbs 
after inspection. · . . 
To the Court's refusal to give Instruction B-a, the Defend-
ants by counsel, objected on the ground that they had a right 
to rely on the warranty of sale and to elaim and recover 
damages for breach thereof, even though defendants accepted 
the bulbs after inspection. The warranty survives acceptance; 
and if they accepted the bulbs, they did not thereby waive 
their right to rely on the warranty. They could retain the 
bulbs and still rely upon the warranty and recover damages 
for breach thereof. 
But the court overruled all objections to the said Instruc-
tion B-a and gave it as amended as aforesaid. 
Note : To the. action of the Court in giving Instructions 1, 
3 and 6 on behalf of the Plaintiffs, the Defendants, by coun-
sel, excepted on the following grounds: 
a. To Instruction 1, given at the request of the Plaintiffs. 
the Defendants by counsel objected on the ground that the 
lmlbs were sold by samples; that the Plaintiffs admit that the 
lmlbs they _agreed to deliver would be equal to the sample in 
kind, size and quality; that such sale by sample 
page 78 r and agreement carried a warranty that the Plain-
tiffs would deliver bulbs of the kind, size and 
quality of the sample; and if the Defendants accepted the 
bulbs, they did not waive their right to rely upon the warranty. 
Such a warranty survives acceptance, and gives the defellcl-
ants a right of action for damages for breach of· warranty. 
The defendants could retain the bulbs and· rely upon the war-
ranty, and they are not precluded from claiming and recover-
ing damages for breach of warranty, although they may have 
accepted the bulbs after inspection. Acceptance of title does 
not as a matter of law indicate a waiver of the 
page 79 } claim for inferior quality of the bulbs. The taking 
of title does not warrant the conclusion that the de-
fendants agreed to take the bulbs in full satisfaction of the 
Plaintiffs' ol)liga.tion. This instruction wholly ignores the 
law applicable to tl1is case, and further ignores any notice or 
complaint defendants gave to plaintiffs as to the failure of the 
bulbs to come up to the sample and warranty. At most, use 
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or acceptance of the bulbs, with know-ledge of defects, with-
out notice or complaint to plaintiffs, may be evidence of waiver 
of defects, but such cannot establish such ,vaiver as a matter 
of law. . 
Instruction 1 bases the whole case on the fact of acceptance 
and precludes every defense of th~ defendants. This instruc-
tion is in direct conflict with the instructions given at the re-
quest of the defendants. ~ 
b. To Instruction 3, given at the request of the plaintiffs, 
the defendants by counsel objected on the same grounds as 
assigned to instruction 1, which said objection and grounds 
are s.pecifically made as to instruction 3. A.s already stated 
if the Jury believed defendants accepted the bulbs, '' that the 
defendants exercised any action of ruling over said bulbs or 
. did any other act amounting to acceptance of them then such 
acceptance is a waiver of any objection to. the quality of s'aid 
bulbs and the failure of the quality will not afterwards avail 
him as a defense'', then the jury had to find the verdict for 
the plaintiffs. This instruction precludes the right of the de-
fendants to rely upon the warranty and to recover damages 
for breach thereof.. '' Any act or ruling over said bulbs'' can-
not establish '' a waiver of any objection to the quality of said 
bulbs'' as a matter of law. The taking of title to 
page 80 ~ the bulbs, '' any act of ruling over said bulbs'', does 
not warrant the conclusion that the defendants 
agreed to take them in full satisfaction of the obligations and 
warranty of the plaintiffs. Such instruction ignores any com-
p] aint or notice defendants gave to plaintiffs. Instruction 3 
is in direct confliet with the instructions given at the request 
of the defendants. Instructions 1 and 3 are in irreconcilable 
conflict with other instructions given. 
c. To Instruction 6, given at the request of the Plaintiffs, 
Def e'ndants by counsel objected on the same grounds assigned 
to instructions 1 and 3, which said objection and grounds are 
specifically made as to this instruction 6. That portion of tho 
instruction 6 providing that the exercjsing of '' anv act of 
ownership'' over the bulbs, or doing '' any act amolinting to 
an acceptance'' of the bulbs, constitutes "a waiver of any ob-
jection to their quality an.d the failure of their quality'', and 
precluding any defense thereto by defendants, is the same as 
instructions 1 and ·3, and. of course, is subject to the same 
objections and grounds. Instruction 6 precludes the right of 
the defendants to rely upon the warranty and to r~cover 
damasres for breach thereof. Like instructions 1 and 3, in-
' structioh 6 is in irreconcilable conflict with the instructions 
g1.ven at the request of the defendants. 
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· All three of these instruetions preclude the jury from pass-
ing on the question whether, under all the circumstances, de-
fendants accepted the bulbs and by,so doing intended to waive 
their rights under the warranty. Whether the defendants in-
tended to waive their rights is a question of fact for the jury 
to pass upon. 
page 81 ~ JUDGE'S CERTIFICATE. 
I, John E. Nottingham, Judge of the Circuit Court for 
Northampton County, Virginia, do certify that the foregoing 
stenographie tr.anscript of 71 pages, beginning with the word 
''Testimony" and ending with the word upon, contains all of 
the evidence adduced together with true copies of all the ex-
hibits offered in evidence, all the objections to the evidence, 
or any part thereof, offered, admitted, rejected, or stricken 
out, all the instructions granted or refused and the objections 
to the rulings thereon, and all other incidents of the trial of 
the case of J. H. Matthews and H. R. Webster, trading as Lees-
burg Bulb and Flower Company a.ga.inst Y. Van Duyn and 
C. Van Duyn, trading as Van Duyn & Son, had in the said 
court on November 12, 1941. 
Given under my hand this 9th day of January, 1942, within 
r::ixty days of the date on which final judgment was rendered 
in said cause, and after due notice in writing to the counsel 
for the plaintiffs of the time and place when and at which the 
undersigned would be requested to sign the same. 
JNO. E. NOTTINGHAM (Seal) 
Judge of Northampton County 
Circuit Court. 
page 82 ~ CLERK'S CERTIFICATE. 
State of Virginia, 
County of Northampton, to-wit: 
I, Geo. T. Tyson, Clerk of the. Circuit Court for the County 
afore said, do hereby certify that the foregoing is a true tran-
script of record and proceedings in the suit styled, "Lees-
burg Bulb and Flower Company v. Van Duyn & Son", in said 
Court; and I do further certify that the notice required by 
Section 6339 of the Code of Virginia has been duly given and 
accepted by Counsel. 
72 Supr_eme Uourt of Appeals of Virginia -
I 
Given under iny hand as Clerk of said Court this 3rd day 
,of March, A. D., 1942. · 
GEO. T. TYSON, Clerk. 
By EMILY M. FUSSELL, D'y. Clerk. 
A Copy-Teste : 
M. B. WATTS, C. C . 
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